FIFTH SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Applications nos. 55508/07 and 29520/09
by Jerzy-Roman JANOWIEC and Others
against Russia

The European Court of Human Rights (Fifth Sectisit)ing on 5 July 2011 as a Chamber
composed of:

Dean SpielmanrRresident,
Karel Jungwiert,
BosStjan M. Zupaéi¢,
Anatoly Kovler,
Mark Villiger,
Isabelle Berro-Leféevre,
Angelika Nuf3bergejudges,
and Claudia WesterdieBection Registrar,

Having regard to the observations submitted by¢spondent Government and the observations
in reply submitted by the applicants,

Having regard to the comments submitted by thesR@liovernment,
Having deliberated, decides as follows:
. PROCEDURE

1. The case originated in two applications (n&&0B/07 and 29520/09) against the Russian
Federation lodged with the Court under Article 34h@ Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Conventibyf)fteen Polish nationals (“the
applicants”), on 19 November 2007 and 24 May 2@3pectively.

2. The applicants' names are listed in paragraptie 31 below. All of them live in Poland or
the United States of America. They were represeédare the Court by Mr |. Kamski,

Mr R. Nowosielski, Mr B. Socheki and Mr J. Szewczyk, Polish lawyers practisiegpectively
in Cracow, Gdask, Szczecin and Warsaw, and also by Mr R. Karpyreskd Ms A. Stavitskaya,
Russian lawyers practising in Moscow.

3. The Russian Government (“the Government”) wepgesented by Mr G. Matyushkin, the
Representative of the Russian Federation at thepgean Court of Human Rights.



4. The Polish Government, who intervened in tteeda accordance with Article 36 § 1 of the
Convention, were represented by their Agent, MiVGtasiewicz of the Ministry of Foreign
Affairs.

5. On 7 October 2008 and 24 November 2009 thad@msof the First Section decided to give
notice of the applications to the Russian and R@isvernments. It was also decided to grant
priority to the applications under Rule 41 of thelés of Court. The parties submitted their
observations on the admissibility and merits ofdpplications.

II. THE FACTS

6. The facts of the case, as submitted or undesploy the parties, may be summarised as
follows.

A. Background

7. On 23 August 1939 the Foreign Ministers of Gamgnand the Soviet Union signed a non-
aggression treaty (known as the Molotov-Ribbentapt) which included an additional secret
protocol whereby the parties agreed to settle thp af their “spheres of interests” in the event of
a future “territorial and political rearrangemenf’the then independent countries of Central and
Eastern Europe, including Poland. According togtetocol, the eastern part of Polish territory
was “to fall to” the Soviet Union.

8. On 1 September 1939 Germany invaded Polamtipngtéhe Second World War. On 17
September 1939 the Soviet Red Army marched intisP&érritory, allegedly acting to protect
the Ukrainians and Belarusians living in the easpeart of Poland because the Polish State had
collapsed under the German attack and could nceloggarantee the security of its own citizens.
The Polish Army did not offer any military resistan The USSR annexed the territory newly
under its control and in November 1939 declaredttiea13.5 million Polish citizens who lived
there were henceforth Soviet citizens.

9. In the wake of the Red Army's advance arour@j® Polish soldiers, border guards, police
officers, prison guards, State officials and otfu@ictionaries were detained. After they had been
disarmed, about half of them were set free; therstlvere sent to special prison camps
established by the NKVD (People's Commissariatritarnal Affairs, the predecessor of the
KGB) in Kozelsk, Ostashkov and Starobelsk. On 90et 1939 it was decided that the Polish
officer corps should be billeted at the camps iz&sk and Starobelsk and the remaining
functionaries, including the police officers anéspn guards, in Ostashkov.

10. On 5 March 1940 Mr Lavrentiy Beria, head & tKVD, wrote to Joseph Stalin, Secretary
General of the USSR Communist Party, proposingprave the shooting of Polish prisoners of
war on the grounds that they were all “enemieefSoviet authorities and full of hatred
towards the Soviet system”. The proposal specthatithe POW camps held 14,736 former
Polish officers, officials, landowners, police offrs, gendarmes, prison guards, settlers and
intelligence officers, and that the prisons inwestern regions of Ukraine and Belarus
accommodated a further 18,632 former Polish ciszeho had been arrested.



11. On the same day the Politburo of the Centoahittee of the USSR Communist Party, the
highest governing body of the Soviet Union, tood tlecision to consider “using a special
procedure” and employing “capital punishment — simgg in the case of 14,700 former Polish
officers held in the prisoner-of-war camps, as wasllL1,000 members of various counter-
revolutionary and espionage organisations, formeddwners, industrialists, officials and
refugees held in the prisons of western UkraineBeldrus. The cases were to be examined
“without summoning the detainees and without briggany charges, with no statement
concluding the investigation and no bill of indien”. Examination was delegated to a three-
person panel {foika”) composed of NKVD officials, which operated orethasis of lists of
detainees compiled by the regional branches odN&KeD. The decision on the execution of the
Polish prisoners was signed by all the memberkePblitburo, including Stalin, Voroshilov,
Mikoyan, Molotov, Kalinin and Kaganovich.

12. The killings took place in April and May 194®%isoners from the Kozelsk camp were killed
at a site near Smolensk, known as the K&tyrest; those from the Starobelsk camp were shot i
the Kharkov NKVD prison and their bodies were bdnear the village of Pyatikhatki; the
police officers from Ostashkov were killed in thalikin (now Tver) NKVD prison and buried in
Mednoye. The circumstances of the execution optisoners from the prisons in western
Ukraine and Belarus have remained unknown to date.

13. The precise numbers of murdered prisoners gieem in a note which Mr Shelepin,
Chairman of the State Security Committee (KGB),terrmn 3 March 1959 to Nikita Khrushchev,
Secretary General of the USSR Communist Party: itAdll, on the basis of decisions of the
Soviet NKVD's specialroika, a total of 21,857 persons were shot, 4,421 ohtimeKatyh Forest
(Smolenskiy district), 3,820 in the Starobelsk camepr Kharkov, 6,311 in the Ostashkov camp
(Kalininskiy district) and 7,305 in other camps gnisons in western Ukraine and Belarus”.

14. In 1942 and 1943, first Polish railroad wogkand then the German Army discovered mass
burials near Katy Forest. An international commission consistingveélve forensic experts and
their support staff from Belgium, Bulgaria, Croafzenmark, Finland, France, Hungary, Italy,
the Netherlands, Romania, Slovakia and Sweden @tagpsand conducted the exhumation works
from April to June 1943. The remains of 4,243 Robfficers were excavated, of whom 2,730
were identified. The commission concluded thatSbeiets had been responsible for the
massacre.

15. The Soviet authorities responded by puttimgafame on the Germans who — according to
Moscow — had in the summer of 1941 allegedly tatamtrol of the Polish prisoners and had
murdered them. Following the liberation of the Semsk district by the Red Army in September
1943, the NKVD set up a special commission chamgir Burdenko which purported to collect
evidence of German responsibility for the killinigtiee Polish officers. It its communiqué of 22
January 1944, the commission announced that thehRmisoners had been executed by the
Germans in the autumn of 1941.

16. On 14 February 1946, in the course of théafi&erman war criminals before the
Nuremberg Military Tribunal, the Soviet prosecutded the Burdenko commission's report in
seeking to charge the German forces with the shgati up to 11,000 Polish prisoners in the
autumn of 1941. The charge was dismissed by thandBritish judges for lack of evidence.



17. On 3 March 1959 Mr Shelepin wrote the abovetioaed note to Mr Khrushchev,
recommending “the destruction of all the [21,85ards on the persons shot in 1940 in the ...
operation... [T]he reports of the meetings of thHéD USSRtroika that sentenced those persons
to be shot, and also the documents on executitimbflecision, could be preserved.”

18. The remaining documents were put in a spéitdaknown as “package no. 1”, and sealed.

In Soviet times, only the Secretary General ofWllESR Communist Party had the right of access
to the file. On 28 April 2010 its contents wereicHlly made public on the website of the
Russian State Archives Service (rusarchivek.iithe file contained the following historical
documents: Mr Beria's note of 5 March 1940, thetRwlo's decision of the same date, the pages
removed from the minutes of the Politburo's meetéind Mr Shelepin's note of 3 March 1959.

On 8 May 2010 the Russian President conveyed t8pleaker of the Polish Parliament sixty-
seven volumes of the Katynvestigation files.

B. The applicants and their relationship to thetims
1. Applicants in case no. 55508/07

19. The first applicant, Mr Jerzy-Roman Janowwegs born in 1929. He is the son of Mr
Andrzej Janowiec, born in 1890, who was a lieutémmathe Polish Army before the Second
World War.

20. The second applicant, Mr Antoni-Stanistaw ki, was born in 1940. He is the grandson
of Mr Antoni Nawratil, born in 1883, a lieutenartanel in the Polish Army.

21. Both Mr Andrzej Janowiec and Mr Antoni Nawratere taken prisoner of war during the
Soviet invasion of Poland in September 1939 antteahe Starobelsk camp in the USSR. Mr
Janowiec was listed as no. 3914 among the prisaméne camp, and Mr Nawratil as no. 2407.
They were subsequently transferred to a prisonharkov and executed in April 1940.

2. Applicants in case no. 29520/09

22. The first and second applicants, Ms Witomitetd\Jezierska and Ms Ojcumita Wotk, were
born respectively in 1940 and 1917. They are thgylger and wife of Mr Wincenty Wolk, born
in 1909, who was a lieutenant in a heavy artillemjt of the Polish Army before the Second
World War. He was taken prisoner of war by the Reay in the night of 19 September 1939
and held in Kozelsk special camp (listed in positsoon NKVD dispatching list 052/3 04.1940).
He was killed on 30 April 1940 and buried in Katydis body was identified during the 1943
exhumation (no. 2564).

23. The third applicant, Ms Wanda Rodowicz, wasbn 1938. She is the granddaughter of
Mr Stanistaw Rodowicz, born in 1883, who was amesefficer in the Polish Army. He was
taken prisoner of war by the Red Army at the Huiagaborder on around 20 September 1939
and held in Kozelsk special camp (listed in posit¥d on list 017/2). He was killed and buried in
Katyn. His body was identified during the 1943 exhumatioo. 970).



24. The fourth applicant, Ms Halina Michalska, vieasn in 1929. She is the daughter of Mr
Stanistaw Uziembto, born in 1889. An officer of tRelish Army, Mr Uziembto was taken POW
by the Soviets near Biatystok, Poland, and detainglde special NKVD camp at Starobelsk
(pos. 3400). He was presumed killed in Kharkov lamded at Pyatikhatki near Kharkov (now
Ukraine).

25. The fifth applicant, Mr Artur Tomaszewski, wasn in 1933. He is the son of Mr Szymon
Tomaszewski, born in 1900. The fifth applicantthés, a commander of the police station at the
Polish-Soviet border in Kobylia, was arrested tHeré&oviet troops and taken to the special
NKVD camp at Ostashkov (position 5 on list 045§ was killed in Tver and buried in
Mednoye.

26. The sixth applicant, Mr Jerzy Lech Wielebnowvalas born in 1930. His father, Mr
Aleksander Wielebnowski, born in 1897, was a potiffecer working in Luck in eastern Poland.
In October 1939 he was arrested by Soviet troodg&aced in the Ostashkov camp (position 10
on list 033/2). He was killed in Tver and buriediednoye.

27. The seventh applicant, Mr Gustaw Erchard, veaia in 1935. His father, Mr Stefan Erchard,
born in 1900, was headmaster of a primary schoBludka, Poland. He was arrested by the
Soviets and detained at the Starobelsk camp (j868)3He was presumed killed in Kharkov and
buried in Pyatikhatki.

28. The eighth and ninth applicants, Mr Jerzy K&talewicz and Mr Krzysztof Jan Malewicz,
born respectively in 1928 and 1931, are the childrieMr Stanistaw August Malewicz. Their
father was born in 1889 and served as a doctdrafPblish Army. He was taken prisoner of war
at Rowne, Poland, and held at the Starobelsk caog 2219). He was presumed killed in
Kharkov and buried in Pyatikhatki.

29. The tenth and eleventh applicants, Ms Krystrmyszkowiak and Ms Irena Erchard, born
respectively in 1940 and 1936, are the daughtekérdflichat Adamczyk. Born in 1903, he was
the commander of the Sarnaki police station. Heavessted by the Soviets, detained at the
Ostashkov camp (position 5 on list 037/2), killadlver and buried in Mednoye.

30. The twelfth applicant, Ms Krystyna Mieszczawké&a, born in 1930, is the daughter of Mr
Stanistaw Mielecki. Her father, a Polish officeasvborn in 1895 and was held at the Kozelsk
camp after his arrest by Soviet troops. He wasdifind buried in Katy his body was identified
during the 1943 exhumation.

31. The thirteenth applicant, Mr Krzysztof Romas&iyborn in 1953, is a nephew of Mr
RyszardZofedziowski. MrZotedziowski, born in 1887, was held at the Starobetskp (pos.
1151) and was presumed killed in Kharkov and buindeyatikhatki. A list of Starobelsk
prisoners which included his name was retrievethftioe coat pocket of a Polish officer whose
remains, with gunshot wounds to the head, werevaxed during a joint Polish-Russian
exhumation near Kharkov in 1991.

C. Investigations in criminal case no. 159



32. On 13 April 1990, during a visit by Polish &ident Mr Jaruzelski to Moscow, the official
news agency of the USSR published a communiquéhwdffomed, on the basis of newly
disclosed archive materials, that “Beria, Merkuémd their subordinates bore direct
responsibility for the crime committed in Katyorest”.

33. On 22 March 1990 a district prosecutor's effit Kharkov opened, on its own initiative, a
criminal investigation following the discovery ofass graves of Polish citizens in the city's
wooded park. On 6 June 1990 the Kalinin (Tver) gcosor's office instituted a criminal case into
“the disappearance” in May 1940 of the Polish press of war held in the NKVD camp in
Ostashkov. On 27 September 1990 the Chief MiliRngsecutor's Office joined the two criminal
cases under the number 159 and assigned it taug gfanilitary prosecutors.

34. In the summer and autumn of 1991, Polish amgsiRn specialists carried out exhumations
of corpses at the mass burial sites in Kharkov, hMgd and Katy. They also reviewed the
archive documents relating to the Katyassacre, interviewed no fewer than forty withessel
commissioned medical, graphology and other forems&ninations.

35. On 14 October 1992 Russian President Yel&siaaled that the Polish officers had been
sentenced to death by Stalin and the Politburb@ttSSR Communist Party. The director of the
Russian State Archives handed over to the Politoaties a number of documents, including
the decision of 5 March 1940. During an officiaiviio Poland on 25 August 1993, President
Yeltsin paid tribute to the victims in front of tikatyn Cross in Warsaw.

36. In late May 1995 prosecutors from BelarusaRo) Russia and Ukraine held a working
meeting in Warsaw, during which they reviewed thegpess of the investigation in case no. 159.
The participants agreed that the Russian prosecwtould ask their Belarusian and Ukrainian
counterparts for legal assistance to determineitbamstances of the execution in 1940 of 7,305
Polish citizens who had been arrested.

37. On 13 May 1997 the Belarusian authoritiesrimid their Russian counterparts that they had
not been able to uncover any documents relatinigg@xecution of Polish prisoners of war in
1940. In 2002 the Ukrainian authorities producedutieents concerning the transfer of Polish
prisoners from the Starobelsk camp to the NKVDarim the Kharkov Region.

38. In 2001, 2002 and 2004 the President of thistPmstitute for National Remembrance
(INR) repeatedly, but unsuccessfully, contactedRhesian Chief Military Prosecutor's Office
with a view to obtaining access to the investigafites.

39. On 21 September 2004 the Chief Military Prasats Office decided to discontinue

criminal case no. 159, apparently on the grountittteapersons allegedly responsible for the
crime had already died. On 22 December 2004 tleedgency Commission for the Protection of
State Secrets classified thirty-six volumes ofahse file — out of a total of 183 volumes — as “top
secret” and a further eight volumes as “for intéuss only”. The decision to discontinue the
investigation was given “top-secret” classificateomd its existence was only revealed on 11
March 2005 at a press conference given by the Ghilgary Prosecutor.



40. Further to a request from the Court for a cofpiye decision of 21 September 2004, the
Russian Government refused to produce it, citingécrecy classification. However, it transpired
from their submissions that the investigation hadrbdiscontinued on the basis of Article 24 § 4
(1) of the Russian Code of Criminal Procedure (citeparagraph 68 below).

41. From 9 to 21 October 2005 three prosecutors the INR conducting the investigation into
the Katyh massacre and the chief specialist of the Cenwai@ission for the Prosecution of
Crimes against the Polish Nation visited Moscowhatinvitation of the Chief Military
Prosecutor's Office. They examined the sixty-sexaames of case no. 159 which were not
classified, but were not allowed to make any capies

D. Proceedings in application no. 55508/07

42. In 2003, Mr Szewczyk — a Polish lawyer retdibg the applicant Mr Janowiec and by the
applicant Mr Trybowski's sister — applied to thed#&rcutor General of the Russian Federation
with a request to be provided with documents camnogrMr Janowiec, Mr Nawratil and a third
person.

43. On 23 June 2003 the Prosecutor General'seéO®jlied to counsel that the Chief Military
Prosecutor's Office was investigating a criminaeceoncerning the execution of Polish officers
in 1940. In 1991 the investigation had recoveradestwo hundred bodies in the Kharkov, Tver
and Smolensk regions and identified some of thaotyding Mr Nawratil and Mr Janowiec.
Their names had also been found on the list obpgss in the Starobelsk camp. Any further
documents concerning them had been previouslyalestr

44. On 4 December 2004 Mr Szewczyk formally retpebghe Chief Military Prosecutor's
Office to recognise Mr Janowiec's and Mr Trybowsskights as relatives of the executed Polish
officers and to provide them with copies of thegaural documents and also of personal
documents relating to Mr Nawratil and Mr Janowiec.

45. On 10 February 2005 the Chief Military Progecs Office replied that Mr Nawratil and Mr
Janowiec were listed among the prisoners of theoBéésk camp who had been executed in 1940
by the NKVD and buried near Kharkov. No further erals concerning those individuals were
available. Copies of the procedural documents conlyg be given to the officially recognised
victims or their representatives.

46. Subsequently the applicants Mr Janowiec and fyloowski retained Russian counsel, Mr
V. Bushuev. On 9 October 2006 he asked the Chigfavi Prosecutor's Office for permission to
study the case file.

47. On 7 November 2006 the Chief Military ProsecstOffice replied to Mr Bushuev that he
would not be allowed to access the file becausell@sts had not been formally recognised as
victims in the case.

48. Counsel lodged a judicial appeal against thiefQVilitary Prosecutor's Office's refusals of
10 February 2005 and 7 November 2006. He submittquhrticular, that the status as a victim of



a criminal offence should be determined by refeegnahe factual circumstances, such as
whether or not the individual concerned had susthotamage as a result of the offence. From
that perspective, the investigator's decision togaise someone as a victim should be viewed as
formal acknowledgement of such factual circumstanG®unsel sought to have the applicants

Mr Janowiec and Mr Trybowski recognised as victans to be granted access to the case file.

49. On 18 April 2007 the Military Court of the Mamv Command rejected the complaint. It
noted that, although Mr Nawratil and Mr Janowied baen listed among the prisoners in the
Starobelsk camp, their remains had not been anfmsg tidentified by the investigation.
Accordingly, in the Military Court's view, there weeno legal grounds to assume that they had
died as a result of the offence in question. Ahéomaterials in the case file, the Military Court
observed that the decision to discontinue the aaproceedings dated 21 September 2004 had
been declared a State secret and, for that refeign nationals could not have access to it.

50. On 24 May 2007 the Supreme Court of the Rods@leration upheld that judgment on
appeal, reproducing verbatim the reasoning of tiga Court.

E. Proceedings in application no. 29520/09

51. On 20 August 2008 counsel for the applicailed & judicial appeal against the prosecutor's
decision of 21 September 2004. They submittedttfeapplicants’ relatives had been among the
imprisoned Polish officers whose execution had lwrdered by the Politburo of the USSR
Communist Party on 5 March 1940. However, the applis had not been granted victim status
in case no. 159 and could not file motions andtipes, have access to the file materials or
receive copies of the decisions. Counsel also @dithat the investigation had not been effective
because no attempt had been made to take biolsgiogbles from the applicants in order to
identify the exhumed human remains.

52. On 14 October 2008 the Military Court of theddow Command dismissed the appeal. It
found that in 1943 the International Commission #redTechnical Commission of the Polish
Red Cross had excavated the remains and then ediibem, without identifying the bodies or
counting them. A subsequent excavation in 1991dmdylidentified 22 persons and the
applicants' relatives had not been among thosdifdeh The Military Court acknowledged that
the names of the applicants' relatives had bedadad in the NKVD lists for the Ostashkov,
Starobelsk and Kozelsk camps; however, “the 'Katywestigation ... did not establish the fate of
the said individuals.” As their bodies had not betmtified, there was no proof that the
applicants' relatives had lost their lives as altes the crime of abuse of power (Article 193.17
of the 1926 Soviet Criminal Code) referred to ia trecision of 21 September 2004.
Accordingly, there was no basis for granting vicstatus to the applicants under Article 42 of
the Code of Criminal Procedure. Moreover, clasdifieaterials could not be made accessible to
“representatives of foreign States”.

53. Counsel submitted a statement of appeal ichwiey pointed out that the lack of
information about the fate of the applicants' iekst had been the result of an ineffective
investigation. The twenty-two persons had beentified only on the basis of the military

identity tags found at the burial places and tvestigators had not undertaken any measures or
commissioned any forensic examination to identily €xhumed remains. Furthermore, it was a



publicly known fact that the 1943 excavation hadavered the remains of 4,243 people, of
whom 2,730 individuals had been identified. Amolngsie identified were three persons whose
relatives had been claimants in the proceedings.granting of victim status to the claimants
would have allowed the identification of the rensawith the use of genetic methods. Finally,
counsel stressed that the Katriminal case file did not contain any informatisumpporting the
conclusion that any of the Polish officers takeamnfrthe NKVD camps had survived or died of
natural causes.

54. On 29 January 2009 the Military Panel of tbpr8me Court of the Russian Federation
upheld the judgment of 14 October 2008 in its ehyirlt repeated verbatim extensive passages
of the findings of the Moscow Military Court, busa added that the decision of 21 September
2004 could not be quashed because the prescripgtiood had expired and because the
proceedings in respect of certain suspects haddiseontinued on “rehabilitation grounds”.

F. Proceedings for the rehabilitation of the agapits’ relatives

55. The applicants repeatedly applied to diffefRmssian authorities, first and foremost the
Chief Military Prosecutor's Office, for informatian the Katyt criminal investigation and for
the rehabilitation of their relatives.

56. By a letter of 21 April 1998 sent in respottsa rehabilitation request by Ms Ojcumita

Wotk, the Chief Military Prosecutor's Office confied that her husband Mr Wincenty Wotk had
been held as a prisoner of war in the Kozelsk cantphad then been executed, along with other
prisoners, in the spring of 1940. It was stated iea application for rehabilitation would only be
considered after the conclusion of the criminakestigation.

57. Following the discontinuation of the investiga in case no. 159, on 25 October 2005 Ms
Witomita Wolk-Jezierska asked the Chief MilitaryoBecutor's Office for a copy of the decision
on discontinuation of the investigation. By let¢23 November 2005 the prosecutor's office
refused to provide it, citing its top-secret cléisation. On 8 December 2005 the Polish Embassy
in Moscow asked the prosecutor's office for an @xation concerning the rehabilitation of Mr
Wolk. In a letter of 18 January 2006, the prosecsitaffice expressed the view that there was no
legal basis for the rehabilitation of Mr Wotk oetlther Polish citizens because the investigation
had not determined which provision of the 1926 @rahCode had been the basis for their
repression. A similarly worded letter of 12 Febyu2007 refused a further request to the same
effect by Ms Woltk.

58. On 13 March 2008 the Chief Military Prosecist@ffice rejected a request for rehabilitation
submitted by counsel on behalf of all the applisaiihe prosecutor stated that it was not possible
to determine the legal basis for the repressiomag®Rolish citizens in 1940. Despite the
existence of some documents stating that the apyitrelatives had been transferred from the
NKVD camps at Ostakhkov, Kozelsk and Starobeldkdbnin, Smolensk and Kharkov, the joint
efforts by Belarusian, Polish, Russian and Ukrainmevestigators had not uncovered any

criminal files or other documents relating to th@iosecution in 1940. In the absence of such
files it was not possible to decide whether thedbdhation Act would be applicable.

Furthermore, the prosecutor stated that the renmditiee applicants' relatives had not been
discovered among the human remains found duringxthamation works.



59. Counsel lodged a judicial appeal against thegzutor's refusal.

60. After several rounds of judicial proceedings,24 October 2008 the Khamovnicheskiy
District Court of Moscow dismissed the appeal. While court confirmed that the names of the
applicants' relatives had featured on the NKVDslt prisoners, it pointed out that only twenty
bodies had been identified as a result of the extioms conducted in the context of case no. 159
and that the applicants' relatives had not beemgrtiwose identified. The court further found

that there was no reason to assume that the te&shRoisoners of war (the applicants' relatives)
had actually been killed, and that Russian coumséIno legal interest in the rehabilitation of
Polish citizens.

61. On 25 November 2008 the Moscow City Courtatejg, in a summary fashion, an appeal
against the District Court's judgment.

G. Statement by the Russian Duma on the iKaggedy

62. On 26 November 2010 the State Duma, the lotvamber of the Russian Parliament,
adopted a statement entitled “On the Katygedy and its victims” which read, in particylas
follows:

“Seventy years ago, thousands of Polish citizets iheghe prisoner-of-war camps of the NKVD
of the USSR and in prisons in the western regidriseoUkrainian SSR and Belarusian SSR
were shot dead.

The official Soviet propaganda attributed respaitiiifor this atrocity, which has been given
the collective name of the Katyragedy, to Nazi criminals... In the early 19908 country made
great strides towards the establishment of thé tbbut the Katytragedy. It was recognised
that the mass extermination of Polish citizens &R territory during the Second World War
had been an arbitrary act by the totalitarian State

The published materials that have been kept forymgaars in secret archives not only
demonstrate the scale of this terrible tragedyalrd attest to the fact that the Katgrime was
carried out on the direct orders of Stalin and o8wviet leaders...

Copies of many documents which had been kept iclts=d archives of the Politburo of the
Communist Party of the Soviet Union have alreadsnbdeanded over to the Polish side. The
members of the State Duma believe that this worktrha carried on. It is necessary to continue
studying the archives, verifying the lists of w8, restoring the good names of those who
perished in Katy and other places, and uncovering the circumstaoicé® tragedy...”

[I. RELEVANT INTERNATIONAL LAW

A. The Hague Convention IV



63. The Convention (IV) respecting the Laws andt@ms of War on Land and its annex:
Regulations concerning the Laws and Customs of ddrand (The Hague, 18 October 1907),
to which the Republic of Poland but not the USSR waarty, provided as follows:

“Art. 4. Prisoners of war are in the power of tlestie Government, but not of the individuals or
corps who capture them.

They must be humanely treated.

Art. 23. In addition to the prohibitions providey $pecial Conventions, it is especially forbidden

(b) To kill or wound treacherously individuals betpng to the hostile nation or army;

(c) To kill or wound an enemy who, having laid dolia arms, or having no longer means of
defence, has surrendered at discretion...

Art. 50. No general penalty, pecuniary or otherwsdall be inflicted upon the population on
account of the acts of individuals for which theynot be regarded as jointly and severally
responsible.”

B. Geneva Convention

64. The Convention relative to the Treatment addtrers of War (Geneva, 27 July 1929)
provided as follows:

“Art. 2. Prisoners of war are in the power of tlestie Government, but not of the individuals or
formation which captured them.

They shall at all times be humanely treated antepted, particularly against acts of violence,
from insults and from public curiosity.

Measures of reprisal against them are forbidden.

Art. 61. No prisoner of war shall be sentenced authbeing given the opportunity to defend
himself.

No prisoner shall be compelled to admit that hguidty of the offence of which he is accused.



Art. 63. A sentence shall only be pronounced onisoper of war by the same tribunals and in
accordance with the same procedure as in the ¢g@rsons belonging to the armed forces of
the detaining Power.”

C. Charter of the International Military Tribunal

65. The Charter (Statute) of the Internationalitsliy Tribunal (Nuremberg Tribunal), set up in
pursuance of the agreement signed on 8 August ip4#8e Governments of the USA, France,
the United Kingdom and the USSR, contained the¥alhg definition of crimes in Article 6:

“The following acts, or any of them, are crimes aogrwithin the jurisdiction of the Tribunal for
which there shall be individual responsibility:

(a) crimesagainst peace: namely, planning, preparation, initiation or wagiof a war of
aggression, or a war in violation of internatiotrahties, agreements or assurances, or
participation in a common plan or conspiracy fa& #tcomplishment of any of the foregoing;

(b) war crimes: namely, violations of the laws or customs of w&uich violations shall include,
but not be limited to, murder, ill-treatment or deation to slave labour or for any other purpose
of civilian population of or in occupied territorsnurder or ill-treatment of prisoners of war or
persons on the seas, killing of hostages, pluntipulolic or private property, wanton destruction
of cities, towns or villages, or devastation ndatified by military necessity;

(c) crimesagainst humanity: namely, murder, extermination, enslavement, defion, and
other inhumane acts committed against any civip@pulation, before or during the war; or
persecutions on political, racial or religious gnds in execution of or in connection with any
crime within the jurisdiction of the Tribunal, winetr or not in violation of the domestic law of
the country where perpetrated.”

66. The definition was subsequently codified asdfple VI in the Principles of International
Law Recognized in the Charter of the Nurembergund and in the Judgment of the Tribunal,
formulated by the International Law Commission @bQ under United Nations General
Assembly Resolution 177 (II) and affirmed by then€el Assembly.

D. Convention on the Non-Applicability of Statwgdrimitations to War Crimes and Crimes
Against Humanity

67. The Convention on the Non-Applicability of ®it@ry Limitations to War Crimes and
Crimes Against Humanity (26 November 1968), to \attlte Russian Federation is a party,
provides in particular as follows:

Article |



“No statutory limitation shall apply to the follong crimes, irrespective of the date of their
commission:

(a) War crimes as they are defined in the Chaftédreinternational Military Tribunal,
Nurnberg, of 8 August 1945 and confirmed by resohg 3 (I) of 13 February 1946 and 95 (1) of
11 December 1946 of the General Assembly of theddrilations...

(b) Crimes against humanity whether committednmetiof war or in time of peace as they are
defined in the Charter of the International Milgdrribunal, Nurnberg, of 8 August 1945 and
confirmed by resolutions 3 (1) of 13 February 1246 95 (I) of 11 December 1946 of the
General Assembly of the United Nations...”

Article IV

“The States Parties to the present Convention tekketo adopt, in accordance with their
respective constitutional processes, any legigaiivother measures necessary to ensure that
statutory or other limitations shall not apply e torosecution and punishment of the crimes
referred to in articles | and Il of this Conventiand that, where they exist, such limitations shall
be abolished.”

. RELEVANT DOMESTIC LAW
A. Code of Criminal Procedure (Law no. 174-FZ 8fllecember 2001)

68. Article 24 sets out the grounds for discordtimn of criminal proceedings. Paragraph 1 (4)
specifies that the proceedings are to be discoadinu particular, in the event of the suspect or
defendant's death.

69. Article 42 defines a “victim” as an individuaho has sustained physical, pecuniary or non-
pecuniary damage as the result of a crime. Thesub#cio recognise the individual as a “victim”
must be made by the examiner, investigator, praseou court.

B. Rehabilitation Act (Law no. 1761-1 of 18 Octeli®91)

70. According to the preamble, the purpose oRbRabilitation Act is the rehabilitation of all
victims of political repression who were prosecubedhe territory of the Russian Federation
after 7 November 1917, and restoration of theiil cights. Political repression is defined as any
measure of restraint, including a deprivation &, liwhich was imposed by the State for political
motives (section 1).

C. State Secrets Act (Law no. 5485-I of 21 Jul93)9
71. Section 7 contains a list of information whiohy not be declared a State secret or

classified. The list includes in particular infortioa about violations of rights and freedoms of
individuals and citizens and information on unlalhdations by the State authorities or officials.



D. Criminal Code (Law no. 63-FZ of 13 June 1996)

72. Chapter 34 contains a list of crimes agaisacp and security of humankind. Article 356
prohibits in particular “cruel treatment of prisos®f war or civilians”, an offence punishable by
up to twenty years' imprisonment.

73. Article 78 § 5 stipulates that the offencelnael in Articles 353 (War), 356 (Prohibited
means of war), 357 (Genocide) and 358 (Ecocidengpeescriptible.

IV. COMPLAINTS

74. The applicants complained under Article 2haf €Convention that the Russian authorities had
not carried out an adequate and effective crimimadstigation into the circumstances leading to
and surrounding the death of their relatives.

75. The applicants complained that the way thesRuasauthorities had reacted to their requests
and applications amounted to treatment proscrileiiuArticle 3 of the Convention.

76. The applicants complained under Article 6haf €Convention that the Russian authorities had
refused them victim status in criminal case no., 1b8t they had been denied access to the
documents in that case which had been classifidtbwi any particular reason and that their
appeals against the decisions by the prosecutithgaties had been rejected.

77. The applicants complained under Article 8naf Convention about the Russian authorities'
refusal to rehabilitate their relatives and thefusal to give the applicants access to the chese fi
which could have indicated, in particular, the bBuplaces of their relatives. The applicants also
relied on Article 9 of the Convention in connectiwith the last point, on account of their
inability to pay their respects to their relativesaccordance with their religion.

78. Finally, the applicants complained under Aetit3 of the Convention that they had been
denied an effective remedy capable of revealingrie circumstances in which their relatives
had been killed. They pointed out that the abovetmeed deficiencies in the criminal
investigation had undermined the effectivenessloéroremedies, as the success of civil-law
measures was dependent on the results of the alimiestigation.

V. THE LAW

A. Joinder of the applications

79. Observing that both applications have at thegin the death of the applicants' relatives at
the hands of the USSR authorities in 1940 and cartbe investigation into their death and the
proceedings for their rehabilitation, the Courbfighe view that, in the interests of the proper
administration of justice, the applications shdo#djoined in accordance with Rule 42 § 1 of the
Rules of Court.

B. Article 2 of the Convention



80. The applicants complained that the Russiamoaities had not discharged their obligation
flowing from the procedural limb of Article 2 oféhConvention, which required them to conduct
an adequate and effective investigation into tregldef their relatives. Article 2 provides as
follows:

“1. Everyone's right to life shall be protectedlaw. No one shall be deprived of his life
intentionally save in the execution of a senterfce @ourt following his conviction of a crime for
which this penalty is provided by law.

2. Deprivation of life shall not be regarded atigted in contravention of this article when it
results from the use of force which is no more thbsolutely necessary:

(a) in defence of any person from unlawful violenc

(b) in order to effect a lawful arrest or to prevthe escape of a person lawfully detained;
(c) in action lawfully taken for the purpose ofadjing a riot or insurrection.”

1. The parties' submissions

(&) The Russian Government

81. The Government stressed that the “Kayents” had preceded the adoption of the
Convention on 4 November 1950 by ten years anmiifscation by Russia on 5 May 1998 by
fifty-eight years. In their view, the alleged vittan of Article 2 under its substantive limb not
only fell outside the Court's temporal jurisdictibat also had not legally existed. The Russian
authorities had no real means or legal obligatmoprotect the lives of the Polish citizens held in
the NKVD camps in 1940. Referring to the Court'glings in theMoldovanandBleci¢ cases
(Moldovan v. Romania (no. 2)os. 41138/98 and 64320/01, ECHR 2005-VII (extja@nd
Bleci¢ v. Croatia[GC], no. 59532/00, ECHR 2006-IIl), they stresdeak in the absence of a
violation of Article 2 under its substantive limb procedural obligation to conduct an effective
investigation could arise.

82. In the Government's opinion, the Russian aittée could not be held responsible under the
Convention for events that had happened more tnansy years ago. A different interpretation
of the Convention would allow the Court to lookarthe events, however long ago they had
occurred, provided that an investigation had bestituted and the third or fourth-generation
descendants of the alleged victims had lodged phicagion. This approach would be contrary to
Article 19 of the Convention, which provided thiaetCourt had been set up “to ensure the
observance of the engagements undertaken by tleCGtigtracting Parties in the Convention
and the Protocols thereto”.

83. The Government also distinguished the presas fronSilih v. Slovenig[GC], no.
71463/01, 9 April 2009) andarnava and Others v. Turké)cC], nos. 16064/90, 16065/90,
16066/90, 16068/90, 16069/90, 16070/90, 16071/6072/90 and 16073/90, § ..., ECHR 2009-
...). Whereas ifsilih a significant number of the procedural steps hamhlwarried out after the



entry into force of the Convention in respect ai\&nia (88 163 and 165), the most important
investigative actions in case no. 159 had takecepteetween 1990 and 1995, before the
ratification of the Convention by the Russian Fatlen. The Government further stressed that in
Varnavathe alleged disappearances had occurred aftadityion of the Convention and had
therefore legally existed, which was a pre-condifiar the Court's finding that it had temporal
jurisdiction over the investigation. This elemerstithguished th&/arnavasituation from the
instant case concerning events in 1940.

84. The Government stressed that the Russianrdighdad never investigated “the
circumstances of the death of the applicants'ivelglt, criminal case no. 159 had been instituted
in connection with the mass graves of unknown Raliszens discovered near Kharkov. The
investigation had established that certain offeciafl the USSR NKVD had exceeded their official
duties and that the so-calletidika” had taken extrajudicial decisions in respectertain
prisoners of war. However, owing to the destructibthe records, the investigation had not been
able to determine in what circumstances Poliskaiis had been taken prisoner and detained in
the NKVD camps, what charges had been brought sigdiem and whether their guilt had been
proven or who had carried out the executions. Tispects in case no. 159 had died before the
proceedings had been instituted; even if they leashlalive in 2004, they would have been
exempt from criminal liability. Moreover, since tBaspects would not be able to participate in
the criminal proceedings, those proceedings woatchave an adversarial character and their
prosecution would run counter to the fairness nespoent.

85. In addition, the institution of case no. 1%@ been unlawful because the decision of 22
March 1990 did not refer to any specific provisiafishe Ukrainian Code of Criminal Procedure
and because the maximum prescription period —tsehgears under the RSFS&iminal Code
applicable at the time — had already expired. TKegtyn events” had not been recognised by any
national or international tribunal as falling irttee category of crimes not subject to prescription.
Accordingly, neither Article 78 8 5 of the Crimin@bde concerning imprescriptible crimes nor
the Convention on the Non-Applicability of Statwtdrimitations to War Crimes and Crimes
Against Humanity of 26 November 1968 was applicaBteordingly, the Russian authorities
had no legal obligation, under either nationalndeiinational law, to carry out an investigation in
case no. 159.

86. The Government stressed that neither theagms in case no. 55508/07 nor the Polish side
had produced any “credible evidence” of Mr Janowaetr Nawratil's death in the NKVD
camps. Their names had featured on the dispatdisingf the Starobelsk camp but their
subsequent fate remained unknown because theifnremmad not been found. Referring to
“various sources”, the Government stated that rttzae ten thousand Polish citizens had been
held, or worked, in the NKVD camps. Of those whd baen detained in the Ostashkov,
Starobelsk and Kozelsk camps, 1,803 had “perishtbd’destiny of the others was not known.
The Government claimed that, by virtue of the pnestion of innocence principle, there was no
sufficient basis for the assertion that Mr Janovae®r Nawratil had died as a result of an abuse
of power committed by NKVD officials.

87. In response to the Court's request for a obplye decision of 21 September 2004 and the
NKVD documents relating to the applicants' relagivine Government declined to produce the
documents. They stated that the disclosure of ¢éleesin of 21 September 2004, which had been



given top-secret classification, would impair tlagianal security of the Russian Federation.
They acknowledged that the names of the relati¥#seoapplicants in case no. 29520/09 were
mentioned in three lists that had been compiletheyNKVD of the USSR, but stressed that
those lists were for internal use only. The Governtipointed out that the applicants’ relatives
had not been among the twenty-two persons idedtifiging the 1991 exhumation works, while
the list compiled by the German authorities dutimg exhumation in 1943 had not been admitted
in evidence in criminal case no. 159.

(b) The applicants

88. The applicants acknowledged that the Kamassacre committed in 1940 was an act outside
the temporal reach of the Convention and that thethad no competencatione temporido

deal with its substantive aspect. However, in thigw, the Court could examine the observance
by Russia of the applicants' right to obtain aeetif/e investigation under the procedural limb of
Article 2.

89. The applicants disagreed with the legal charsation of the Katy massacre as an abuse of
power by Soviet State officials, an offence whidsvsubject to a three-year prescription period.
They submitted that the Polish soldiers capturethbyRed Army had been entitled to the full
protection guaranteed to prisoners of war, inclgdive protection against acts of violence and
cruelty afforded by the provisions of the Hague @ortion IV of 1907 and the Geneva
Convention of 1929 (cited in paragraphs 63 and@®¥@). The murder of Polish prisoners of war
in 1940 had been an unlawful act which violateddes 4, 23(c) and 50 of the Hague
Convention IV and Articles 2, 46, 61 and 63 of @eneva Convention. Even though the USSR
had not been a party to either Convention, it hddtg to respect the universally binding
principles of international customary law, whichdiraerely been codified in those Conventions.
That such an obligation was recognised as legaligitg by the USSR was clearly evidenced by
the fact that, at the Nuremberg trial, the Sovrespcutor had attempted to charge the Nazi
leaders with the murder of Polish prisoners of Wéwe extermination of Polish prisoners of war
was a war crime within the meaning of Article 6 @}the Nuremberg Charter and the shooting
of civilians amounted to a crime against humansgtylefined in Article 6 (c) of the Nuremberg
Charter. The Katy massacre could also be characterised as an gehotide, especially when
seen in combination with other Soviet policies dieel against the Polish population, including
mass deportations to Siberia.

90. In the applicants' view, the Court was compietie examine the observance by Russia of the
procedural aspect of Article 2 because Russia maegal successor to the USSR and because
the obligation to treat prisoners of war and cank humanely and not to kill them had existed
jure at the time of the Kafymassacre and had been binding on the USSR. Kdhg case were

to be treated as a “confirmed death case” — tlepntation favoured by the applicants as being
consistent with the established historical factise-obligation under Article 2 to carry out an
effective investigation into the Katymassacre should be analysed in the light of teedrto
ensure that the guarantees and the underlyingvalutie Convention are protected in a real and
effective manner” (the applicants referredsitih, cited above, § 16@ fine). In that case the
proportion of procedural steps undertaken beforafter the “critical date” (the date of
ratification) was not relevant for determining feurt's jurisdictiorratione temporisAs the

mass killings of Polish citizens constituted bothar crime and a crime against humanity, they



were to be characterised as contrary to the vemdations of the Convention. In such a case
compliance with the procedural limb of Article 2@ be seen as the only real and effective
protection of the Convention's underlying values.

91. Furthermore, the Court was also competentamee the complaint on account of the fact
that a significant part of the procedural stepthenKaty investigation had taken place after the
ratification date on 5 May 1998, since the factal@shed before and after that date differed
profoundly. Whereas at earlier stages of the ingagon the execution of Polish prisoners by the
NKVD organs had not been doubted — as evident thenprosecutor's letter of 21 April 1998 to
Ms Wotk and that of 10 February 2005 to Mr Nawratid Mr Janowiec — by late 2004 the
position of the Russian authorities had changedilaagrosecutors and the courts had accepted
the disappearance of the Polish prisoners as tlyeversion. Although it was impossible to
determine precisely what legal steps had takerefdatore and after the ratification date, owing
to the classified nature of the bulk of the Kaiyvestigation files, the fact that the crucial
decisions to discontinue the investigation andassify its materials had been made only in
September and December 2004, long after the “alitiate”, was of relevance. The applicants
also referred to the Court's judgments against Réaria which the deaths under investigation
had occurred long before the ratification datejrduthe riots preceding the collapse of the
Ceausescu regime in December 1989, but the inegistgitself had been carried out after
ratification. The applicants citeéghndru and Others v. Romaniao. 22465/03, 8 December
2009, andAgache and Others v. Romani. 2712/02, 20 October 2009.

92. Alternatively, the Katy massacre could be treated as a “disappearance akiseugh, in

the applicants' view, such an interpretation walitdort the historical facts and would merely
follow the line taken by the Russian courts. ISthpproach were taken, the Court's case-law
concerning disappearance cases, inclutfiamgnava and Otherscited above, and many
“Chechen” cases against Russia and “Kurdish” cagasst Turkey, would be applicable.
Disappearance constituted a continuing situatiahiwas therefore irrelevant when the person
had disappeared in so far as there were relatigpouses, children, siblings, parents — who
could be considered as indirect victims. Owingh® ¢ontinuing nature of the violation, the
respondent State had an obligation to accounhfofate of those who had disappeared and the
Court should have temporal jurisdiction over theestigation into the disappearance.

93. The applicants rejected the Russian Goverrignargument that the investigation in case no.
159 had not concerned the death of their relatiVke.case had been instituted in 1990 to
investigate the disappearance of Polish officetstha relevant decision had never been declared
unlawful by any prosecutorial or judicial body. Tingestigation had uncovered dispatch records
mentioning the applicants' relatives' names anddedermined that Polish prisoners had been
placed “at the disposal” of the NKVD organs. Thénesses examined during the investigation
had confirmed that the Polish prisoners had beehddad, and had provided the names of
NKVD officials who had been their source of infortioa or who had actually executed Polish
citizens. The materials in case no. 159 contaireemhformation to suggest that any of the
applicants' relatives might have died of naturalses or been set free by the NKVD. The legal
characterisation of the Katynassacre was not dependent on a prior decisianyointernational

or domestic court and, as it constituted an impipsile crime under international law, the
Russian authorities had an obligation to instiartd conduct a criminal investigation into the
circumstances of the massacre. The applicantsedfér the Court's findings iononov v.



Latvia to the effect that a domestic prosecution for evanes would have required reference to
international law, not only as regards the defamitof such crimes, but also as regards the
determination of any applicable limitation peridddgy citedKononov v. LatvidGC],

no. 36376/04, § 23 fine, ECHR 2010-...).

94. On the merits, the applicants consideredttieminvestigation in case no. 159 could not be
regarded as effective. Firstly, the Russian autiesrhad given contradictory information about
the fate of the applicants’ relatives, initiallynéioming their death at the hands of the NKVD
squads and subsequently describing them as digagpgersons. Secondly, the Chief Military
Prosecutor's Office had disregarded numerous p@aadence, including the findings of the
1943 exhumation and the NKVD dispatching lists, had failed to commission DNA tests
comparing genetic samples taken from the interoetids with samples from living relatives.
Thirdly, the applicants had been refused victiniustén case no. 159 and the Russian authorities
had taken no steps to identify the relatives ofalteged victims. Fourthly, owing to the
classified status of the materials, the applichats been denied access to the documents
concerning the fate of their relatives. Lastly, itteestigation, which had lasted from 1990 to
2004, had failed to meet the promptness and rebkoaapedition requirements.

95. As to the Russian Government's refusal to #tdooopy of the decision of 21 September
2004, the applicants pointed to the contradictiarthe Government's position. On the one hand,
the Government claimed that Russia did not bearesponsibility for the events, which were
attributable to a previous, totalitarian regimed am the other hand, they had classified the
investigation files as damaging to the core intsre§the present-day democratic State.
Moreover, pursuant to section 7 of the State Sedet, information regarding abuses of power
by State authorities or officials or information wolations of human rights and freedoms could
not be declared secret.

(c) The Polish Government

96. The Polish Government submitted that appbeatif the Court's case-law relating to the
“detachability” of the procedural obligation undéticle 2 of the Convention should lead to the
conclusion that the death of the applicants’ neathad been the result of actions by State
officials and that the obligation to conduct andasiigation was autonomous in character and
unconnected with the original interference with tighits of the applicants’ relatives resulting in
their death. The need to carry out an independemeistigation was supported by the fact that the
investigation had been institutpdoprio motumany years after the events of 1940, and, as
admitted by the Russian authorities, with the psepaf accurately determining the circumstances
of those tragic events. Even though the Court vehEompetentatione temporigo examine the
substantive aspect of Article 2, this should netvent it from assessing the fairness of the
investigation.

97. The assessment of the duties incumbent oreipendent Government should be carried out
in the light of the Court's case-law pertaininghe obligations of the State in relation to
disappearances (here the Polish Government referiéarnava cited above, 88 181-194). They
pointed out that the Russian authorities had nquestioned the assertion that the applicants’
relatives had found themselves under the jurisahictif the Soviet authorities in late 1939 or
early 1940. Article 2 placed upon the respondentgBument an unceasing duty to provide



information on the fate of disappeared persons. é¥@wn during the domestic proceedings the
applicants had received contradictory informatibow the fate of their relatives.

98. In the Polish Government's view, the investogefell short of the fairness requirement
because the Russian authorities had not made uke e¥idence collected by the Polish side in
the context of the legal-assistance request of @ember 1990 by the USSR Chief Prosecutor's
Office. It was clear from the Russian Governmesulsmissions that between 1995 and 2004 no
efforts had been made to collect evidence indepghd&he Russian authorities had not
examined the applicants residing in Poland or asikeid Polish counterparts to examine them.

99. Furthermore, the investigation could not besadered effective because the applicants had
been barred from patrticipating in the proceeding$taad been denied victim status under
Russian law. The applicant Ms Wolk had stated hirést in obtaining information about the
proceedings as far back as 1998, but had not been dfficial notification that the investigation
in case no. 159 had been discontinued on 21 Septe2fB4. The refusal of victim status had
prevented the applicants from accessing the evelgathered, which contained information on
the fate of their relatives. However, accordingh® settled case-law of the Court, relatives of the
victims had to be given the possibility of activelgrticipating in the proceedings, submitting
motions for evidence to be taken or influencingghaceedings in other ways (here the Polish
Government referred t@ajkowska v. Polan(tlec.), no. 37393/02, 27 November 2007).

100. As regards the Russian Government's postiaine credibility of the 1943 excavation
works in which three of the applicants' relativesl lheen identified, the Polish Government
presented a number of Polish documents confirnfiegéliability of the 1943 findings. Those
materials included a report and statements by islPaitizen, Dr Edmund Seyfried, who had
been present in KatiyForest in 1943, the final report of the TechniCammission of the Polish
Red Cross which had conducted a major part of xbawation works in 1943 and legal materials
prepared by the Polish justice authorities aftet519he Polish Government emphasised that the
contents of those documents should have been ktmtre Russian authorities since they had
been handed over to them between 1991 and 19@5sponse to the Russian request for legal
assistance in the investigation of case no. 159.

2. The Court's assessment

101. The Court notes that the parties have acledged that it has no competemagone
temporisto examine the mass murder of Polish prisonevganfin 1940 from the standpoint of
the substantive limb of Article 2 of the Conventidwcordingly, the Court will not have to
examine this issue in the instant case. It is, vawen dispute whether or not this fact precludes
the Court from taking cognisance of the applicacag\plaint under the procedural limb of that
provision concerning the allegedly inadequate attaraf the investigation in so far as it was
conducted after the ratification date. The Courtsiders that the issue of temporal jurisdiction is
so closely linked to the merits of the applicantshplaint under Article 2 that a joint
examination of these matters would be more appaitgoim the circumstances of the present case.
Accordingly, it joins the Russian Government's abf as regards the Court's competence
ratione temporigo the merits and, having found no other groundi&laring this complaint
inadmissible, considers, in the light of the pa'teibmissions, that it raises serious issuescof fa
and law under the Convention, the determinatiowlath requires an examination of the merits.



C. Alleged violation of Article 3 of the Conventio

102. The applicants relied on Article 3 of the @amtion, submitting that, owing to a lack of
information about the fate of their relatives ahd Russian authorities' dismissive approach to
their requests for information, they had endurdaiinan and degrading treatment in breach of
Article 3 of the Convention. Article 3 reads:

“No one shall be subjected to torture or to inhuraadegrading treatment or punishment.”
1. The parties' submissions
(&) The Russian Government

103. The Government confined their submissiorstating that the Russian authorities' approach
to the applicants' enquiries had not attained timenmum level of severity required for the
application of Article 3 of the Convention. The méact that the Russian authorities' replies to
the applicants had differed did not amount to inaarar degrading treatment and the Russian
authorities had had no intention of causing sufiiigto the applicants by providing the

information contained in their replies.

(b) The applicants

104. The applicants asserted that the suddensa\w@frthe position of the Russian authorities
which had occurred at some point in 2004 and haailed the transformation of the dead Katy
victims into “disappeared persons” amounted, oows, to inhuman and degrading treatment,
especially when the advanced age of all the appbdaut one was taken into account. An
additional element contributing to the applicastdfering had been the authorities' unjustified
denial of access to the documents in case no. bi¢hwould shed light on the fate of their
relatives, both at the domestic level and in tleepedings before the Court (here they referred to
the Court's findings to the same effect in the addmakayeva v. Russiao. 7615/02, § 165,
ECHR 2006-XIll (extracts)).

105. The applicants’ expectations and hopes ahbdkie circumstances of the Katgnassacre
elucidated had been further dashed by the Russianistdecisions declaring that it had not been
established what had happened to their relatives ey had been placed “at the disposal” of
the NKVD. Those findings represented a sheer denidde basic historical facts and were
tantamount to informing a group of relatives of éfrdust victims that the victims must be
considered unaccounted for as their fate could balyraced to the dead-end track of a
concentration camp because the documents had ke&nykd by the Nazi authorities.

106. The applicants believed that the reactiath@fRussian institutions to their requests for the
rehabilitation of their relatives also containedmeénts of degrading treatment. The Chief
Military Prosecutor's Office and the Moscow courésl refused their requests, claiming that it
was impossible to determine the specific legal {gions governing the execution of Polish
prisoners of war. Reliance on such grounds im@ied even suggested that there might have
been good reasons for the executions and thai¢himms might have been criminals who



deserved capital punishment. This was to be coresidaghly offensive and degrading to the
applicants.

(c) The Polish Government

107. The Polish Government pointed out that theqres who had been taken prisoner, held and
eventually murdered by the Soviet authorities vibeenext-of-kin of the applicants. Over a
period of many years, for political reasons, thei&oauthorities had denied access to any official
information about the fate of persons taken prisaméate 1939. After an investigation had been
instituted in 1990, the applicants had unsuccdgsitiempted to gain access to the investigation
materials for the purpose of obtaining the leghbt®litation of their relatives. The lack of access
and the contradictory information the applicantd heceived had instilled in them a feeling of
constant uncertainty and stress and made thentytdegdendent on the actions of the Russian
authorities aimed at humiliating them. This amodrttetreatment in breach of Article 3 of the
Convention.

2. The Court's assessment

108. The Court considers, in the light of the jgattsubmissions, that the complaint raises
serious issues of fact and law under the Conventiendetermination of which requires an
examination of the merits. The Court concludesdfwee that this complaint is not manifestly ill-
founded within the meaning of Article 35 § 3 (a)tloé Convention. No other ground for
declaring it inadmissible has been established.

D. Alleged violation of Article 6 of the Conventio

109. The applicants complained under Article ghef Convention that the domestic proceedings
had been unfair because they had been refuseth\stditus and access to the case file and
because the courts had dismissed their appealssh@jae prosecutors' decisions. Article 6, in its
relevant part, provides as follows:

“In the determination of his civil rights and oldiipns ... everyone is entitled to a fair ... hagri
... by [a] ... tribunal ...”

1. The parties' submissions
(&) The Russian Government

110. The Government rejected the argument thatl&é could apply under its civil head in the
present case. In their view, the applicants possless right which could be said, at least on
arguable grounds, to be recognised under domesti¢Here they referred tdasson and Van

Zon v. the Netherland28 September 1995, § 44, Series A no. 327-A)ntdrg victim status to

an individual was conditional on three element}tlfg commission of a criminal offence, (2) the
existence of damage and (3) a causal link betwseonffence and the damage. The domestic
judgments of 18 April and 24 May 2007 had not dsthbd any causal link between the abuse of
power by the NKVD officials and the damage allegeriused to the applicants because the



circumstances of the death of their relatives hatdoren clarified. Accordingly, those judicial
proceedings had not been decisive for the appbtaimil right to compensation.

111. Since neither the investigation nor the bdad been able to establish convincingly that
their relatives had died as a consequence of thee@f exceeding official duties, there had been
no legal grounds for granting victim status to @pglicants in case no. 159. The bodies of the
applicants' relatives had not been uncovered aridredible evidence” of their death had been
collected. Accordingly, it was impossible to detarenthat the applicants had been victims of the
alleged crime. Besides, victim status could noallgdoe granted in a case that had already been
closed. The applicants had applied for that statiyg in 2008, that is, four years after the
investigation had been discontinued.

112. The Government also stressed that all tretiegidocuments mentioning the names of the
applicants' relatives had been examined in thargaefore the Moscow Military Court, which
had been attended by the applicants’ represerdatide were Russian nationals. Being of Polish
nationality, the applicants themselves were notiéed to access those documents in case no.
159 which were classified as top secret or forivdeuse only, that is, 116 volumes out of 183.

(b) The applicants

113. The applicants submitted that Article 6 wagli@able under its civil limb even in the
absence of a claim for financial reparation (hbeytreferred to the Court's findings in, among
other caseRerez v. Franc§GC], no. 47287/99, ECHR 2004-I, a@alvelli and Ciglio v. Italy
[GC], no. 32967/96, ECHR 2002-I). The applicantd baught access to the Katyvestigation
file in order to elucidate the circumstances ofrthaatives’ death and to lodge a rehabilitation
application; both of those interests were of a [yurwil character. The concept of rehabilitation
was closely connected to a person's good nameegaithtion, which were ranked as civil rights
within the meaning of Article 6 (they referred agto Perez § 70). As long as the applicants’
relatives were not rehabilitated they could stdldonsidered criminals who had been rightly
prosecuted and punished. Although the direct bedrauch interests was the executed person,
his relatives should have at least an ancillaril dight to have his reputation cleared. The
applicants also prayed in aid Committee of Minst&ecommendations No. R (85) 11 on the
position of the victim in the framework of criminiaw and procedure, No. R (87) 21 on
assistance to victims and the prevention of vigation and Rec(2000)19 on the role of public
prosecution in the criminal justice system.

(c) The Polish Government

114. The Polish Government submitted that Articleas applicable in the instant case under its
civil head. Although the Convention did not dirgaguarantee the right to various forms of
participation in proceedings, its guarantees dpaf persons who had the right to participate
in the proceedings under national law (they retetoKusmierek v. Polandno. 10675/02, 88
48-49, 21 September 2004). The applicants had pteshto avail themselves in domestic
proceedings of their judicial rights guaranteedRmgsian law, in order to obtain credible, honest
and official information concerning the death dditirelatives, but access to that information had
been denied to them. The right to obtain informafbout the circumstances of the death of their



relatives and the place of their burial was undagia “civil right” within the meaning of Article
6.

115. The Polish Government considered that theedtimproceedings had failed to comply with
the adversarial principle and the principle of diyaf the parties because the applicants had
been denied access to the materials in the inatigfiles, to which the prosecution had had
full access. In addition, the Russian authoritiad Hismissed all the applications for
rehabilitation of the applicants’ relatives “in &chanical manner”, citing the same arguments.

2. The Court's assessment

116. The Court reiterates that the scope of agipdic of Article 6 is determined by the fact that
the Convention does not confer any right to “prevegvenge” or to aactio popularis Thus, the
right to have third parties prosecuted or senteaed criminal offence cannot be asserted
independently. It must be indissociable from thetim's exercise of a right to bring civil
proceedings in domestic law, even if only to se@yrabolic reparation or to protect a civil right
such as the right to a “good reputation”. The wanfesuch a right must be established, where
appropriate, in an unequivocal manner (Bee=z cited above, 8§ 70, with further references). For
victims of alleged criminal offences, Article 6 §riay be applicable to criminal proceedings
against the putative perpetrator as long as thElicnb of those proceedings remained closely
linked to the criminal limb (se€alvelli and Ciglig cited above, § 62).

117. The applicants instituted two kinds of praliegs. In the first set of proceedings they
sought to be formally granted victim status, whigbuld have allowed them to access the
materials in the case file and to file motions gedtions. In the second set of proceedings they
challenged the prosecutor's refusal to entertaim #pplications for the rehabilitation of their
relatives.

118. Itis evident that Article 6 did not applydan its criminal head to the first set of
proceedings, as the applicants did not have anyirtai charge to answer. Nor is the Court able
to find, on the facts of the case, that the outcofrteose proceedings was decisive for the
applicants' civil rights or obligations. At no pbin the proceedings did the applicants indicate
any intention to file a civil claim and they cortsistly denied that they would file any pecuniary
claims against the alleged perpetrators or theiRousaithorities. Their deceased relatives were
not the defendants in criminal case no. 159 argdriot apparent how the disclosure of the case
materials could have been conducive to protectfdheir right to their reputation (see, by
contrastNo6lkenbockhoff and Bergemann v. Germary 10300/83, Commission decision of 12
December 1984, Decisions and Reports (DR) 40, @). Fnally, while the elucidation of the
circumstances of the death of the applicants'ivelatvas undoubtedly of great emotional
importance to them, the Court cannot describe d aght of a civil nature. Accordingly, Article
6 does not apply to this part of the complaint uredher its criminal or its civil head. This part
of the complaint is therefore incompatilbgione materiaawith the provisions of the Convention
within the meaning of Article 35 § 3 (a) and mustrbjected in accordance with Article 35 § 4.

119. On the other hand, the Court has held thiatl&r6 applies under its civil head to
rehabilitation proceedings in so far as such prdicggs concern the right of the applicants to
defend their reputation and that of their deceaskdives (se®rudnicka and Others v. Poland



no. 54723/00, 88 24-34, ECHR 2005Klirzac v. Polanddec.), no. 31382/96, 25 May 2000;
and alsdGradinar v. Moldovano. 7170/02, 88 96-98, 8 April 2008). AssuminattArticle 6
applies in the particular circumstances of thisecéise Court considers that there is no indication
of procedural unfairness in those proceedings adued in the present case. Counsel's
challenge against the prosecutor's refusal to ikfadd the applicants' relatives was examined
several times at two levels of jurisdiction and épplicants were not prevented from submitting
their evidence. The fact that the outcome was atitfactory for them is not in itself indicative
of any violation of the principle of a fair hearing the light of all the material available in the
case file, the Court finds no appearance of a traiaof Article 6 of the Convention. It follows
that this part of the complaint is manifestly ieinded and must be rejected in accordance with
Article 35 88 3 (a) and 4 of the Convention.

E. Alleged violation of Article 13 of the Conveoiti

120. The applicants complained under Article 1&hefConvention that they had not had an
effective remedy by which to obtain access to im@tion about the fate of their relatives and
that they would be unable to make a successfuldaim in the absence of any results from the
criminal investigation. Article 13 provides as fols:

“Everyone whose rights and freedoms as set forftha] Convention are violated shall have an
effective remedy before a national authority natsianding that the violation has been
committed by persons acting in an official capatity

1. The parties' submissions
(&) The Russian Government

121. The Government submitted that the Russiarsfotion guaranteed to all individuals the
judicial protection of their rights and freedom#$ieTapplicants had been able to lodge an
application for judicial review of the prosecutatscisions and their application had been
examined at two levels of jurisdiction by the Mosocoourts. The Government pointed out that
Ms Ojcumita Wotk had not been a party to any domegsibceedings.

(b) The applicants

122. In the applicants' view, their grievancesarmlticle 13 were closely related to those
regarding the lack of an effective investigatiomlenArticle 2, and the arguments presented in
relation to Article 2 appliedhutatis mutandisThey additionally submitted that they could have
access to civil remedies only in the wake of ap@i¥e criminal investigation. They referred to
the Court's finding of a violation of Article 13 agonjunction with Article 2 in many “Chechen”
cases against Russia on account of the fact tedtissian courts were unable, in the absence of
any results from a criminal investigation, to calesia civil claim on its merits (here they referred
to Baysayeva v. Russino. 74237/01, 8 106, 5 April 2007).

(c) The Polish Government



123. The Polish Government also referred to thert3ocase-law in cases against Russia in
which it had found that the Russian Governmentr@gresented any practical examples
confirming that the Russian courts would be capablthe absence of any results from a

criminal investigation such as the determinatiothef perpetrators, to consider the merits of a
civil claim by an injured party. They believed thlaé Court should not depart from those

findings in the instant case. In addition, theysidared that the contradictory decisions of the
Russian judicial bodies and their replication direnpassages in the reasoning of their judgments
indicated the absence of an effective appeal remedy

2. The Court's assessment

124. The Court notes that the only element of ¢bimplaint which is not subsumed by the
procedural limb of the complaint under Article 2tbé Convention is the alleged unavailability
of a civil-law remedy in the absence of an effegtiviminal investigation. However, as noted
above, the applicants never manifested any interitiontroduce a civil claim for compensation.
Even had they wished to do so, the Court cannatupne that it would inevitably have failed.
Accordingly, the Court finds that this complainhimnifestly ill-founded and must be rejected in
accordance with Article 35 88 3 (a) and 4 of then@mtion.

F. Other alleged violations of the Convention

125. Finally, the applicants complained under@etB of the Convention about the Russian
authorities' refusal of their applications for rbhigation of their relatives and under Article 9
about the lack of information on the burial placésheir relatives.

126. The Court considers that, although the apgptehad a legitimate interest in seeking the
rehabilitation of their relatives, the refusal béir applications did not amount to interference
with their right to respect for their family lif@onuments and commemorative plates were
erected in Katy Forest and elsewhere to mark the places wherapibiecants' relatives had been
executed. Likewise, it cannot be said that the tEHqgbrecise information prevented the applicants
from performing religious ceremonies or otherwigereising their right to freedom of religion.

It follows that this part of the application is nif@stly ill-founded and must be rejected in
accordance with Article 35 88 3 (a) and 4 of thex@mtion.

For these reasons, the Court
Decides by a majority, to join the applications;

Joinsunanimously the Government's objection as toghgpbral jurisdiction of the Court in
respect of the procedural limb of Article 2 of ienvention to the merits;

Declaresunanimously admissible, without prejudging theitsethe applicants' complaint
concerning the alleged inadequacy of the investganto the Katy massacre;

Declares by a majority, admissible, without prejudging therits, the applicants' complaint
about the allegedly degrading treatment inflictadleem by the Russian authorities; and



Declaresunanimously the remainder of the application inisdible.

Claudia Westerdiek Dean Spielmann
Registrar President

1. Last visited on the date of this decision.

2. RSFSR — Russian Soviet Federative SocialisuB&p
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