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In the case of John Anthony Mizzi v. Malta,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Nicolas BratzaPresident,
Lech Garlicki,
David Thor Bjorgvinsson
Paivi Hirvela,
George Nicolaou,
Ledi Bianku,judges,
David Sciclunaad hocudge,
and Fatg Aracl,Deputy Section Registrar,
Having deliberated in private on 3 November 2011,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. O7B2) against the
Republic of Malta lodged with the Court under Algi84 of the Convention
for the Protection of Human Rights and Fundamefie@edoms (“the
Convention”) by a Maltese national, Mr John AnthoMizzi (“the
applicant”), on 4 March 2010.

2. The applicant was represented by Mr T. Azzdpaad lawyer
practising in Valletta. The Maltese Government ¢“tGovernment”) were
represented by their Agent, Dr Peter Grech, Attpi@eneral.

3. The applicant alleged that the domestic cawdgyments finding him
guilty of defamation and ordering him to pay ciddmages were in breach
of his right to freedom of expression under Artit®of the Convention.

4. On 26 August 2010 the President of the FoudbtiSn decided to
give notice of the application to the Governmentvas also decided to rule
on the admissibility and merits of the applicatainthe same time (Article
29 §1).

5. Mr V. De Gaetano, the judge elected in respédfalta, was unable
to sit in the case (Rule 28 of the Rules of Couft)e President of the
Chamber accordingly appointed Mr David Sciclunait@s arad hocjudge
(Rule 29 § 1(b)).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1925 and lives intilal

A. Background of the case

7. The applicant is a journalist. On 20 Februe894iThe Sunday Times
of Malta, a national English language newspapdhg Times) published
the applicant’s letter to the editor entitled “Adhd Marina for Xemxija?”

The letter, in so far as relevant, read as follows:

“Dr Francis Zammit Dimech, Minister of Transporgshbeen quoted as saying that
a yacht marina is being projected for Xemxija, ithveer part of St. Paul’'s bay.

The residents of the seaside village, permanentoandsional, and the fishermen,
have not been consulted over what will be an intgralc and highly unpopular
attempt to bring about further havoc in the area.

After the war, during the administration of Dr Baffpermission was given for
buildings to be erected on the northern part oflihg because Dr Boffa wanted to
build there, and now this has erupted into a canglation of high and low-rise
constructions of grotesque proportions.

Then came the oil tanks and it was quite a reliédrlto see those go. There was
some idea to develop Mistra and one hopes thigtagorated. Now comes this new
idea of a marina at Xemxija.

When the breakwater at Tal-Veccja was extended,cthieents in the bay were
diverted so that now silt has settled along thetsr by the West End Hotel.
Similarly, any breakwater in the bay will furthdtea the currents. The residents will
not welcome the intrusion of yachtsmen and are wdnd whether the back up
facilities will go.

A proper study of the storms in the bay in wintell wertainly show though how
impractical it is to build a large marina at XenaxijBesides, one can imagine
yachtsman with pegs to their noses from the stémeh the drainage outflow which
is such a feature of St. Paul's Bay where the aiiib® have continually botched the
system.

Why don't they try Salina, which is a more shelteesmd more practical marina — if
in fact there is need for another marina?”



JOHN ANTHONY MIzZZl v. MALTA JUDGMENT 3

B. Defamation proceedings

8. On an unspecified date, Mr J. Boffa, the som lagir of the deceased
Sir Paul Boffa referred to in the letter (who wa@t® Minister of Malta
and Head of Government in the post-war era of 13a&nd who died in
1962), sued the applicant for civil damages, clagnihat the letter was
defamatory. He argued that the word3r “Boffa wanted to build thete
attributed false and despicable intentions to &iilsefr.

9. The applicant pleaded that the action shoulddisenissed on the
ground that a deceased person cannot sue for lela preliminary
judgment of 28 June 1996 the Civil Court dismist®d preliminary plea.
This preliminary decision was upheld by the Couft Appeal on
7 October 1997.

10. The applicant contended, on the merits, tisatelfiter had not stated
that Sir Paul Boffa had wanted to build fomselfin the specified area. His
statement had referred to Sir Paul Boffa’s decisaxting in his role as
Prime Minister of the country, to build in the ardéoreover, the letter was
not injurious and there had been no mischievouenint “animus
injuriandi”, on the part of the applicant, who was also ailfafnend of the
Boffas.

11. By ajudgment of 21 October 2002 the Civil @dound the letter to
be defamatoryis-a-vis Sir Paul Boffa and ordered the applicant to pay
Joseph Boffa 700 euros (EUR). It reiterated thpemson may have a legal
interest even if he or she was not the person ve baen defamed, and it
threw out the applicant’'s explanation of the impedjnphrase for the
following reasons: from the evidence submittedrainspired that the area
close to the Church in Xemxija was indeed a devalamg zone; however,
no date could be established as to when the laddokan earmarked for
such purpose. It further appeared that a compard swbmitted an
application to acquiretéhid land in Mistra to erect a bulk storage
installation for petroleum products. It followedgloally, according to the
reasoning of the Civil Court, that the applicand maeant that the issuing of
building permits during Sir Paul Boffa’s adminigtom had been dependent
on his will to build there (on the northern side tbé bay of Xemxija),
personally. This was the meaning which would hagenbunderstood by
any ordinary right-thinking person. However, theplagant had not been
able to prove that any such permits had been issuretiat Sir Paul Boffa
had wanted to build there. Thus, since the allegatwere untrue, and the
applicant had not proved any basis for such argatilen, mischievous
intent was presumed.

12. The judgment was upheld by the Court of Apmeall June 2005.
It reiterated that the statemendufting the administration of Dr Boffa,
permission was given for buildings to be erectednanorthern part of the
bay because Dr Boffa wanted to build tHenexs defamatory as it implied
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that Dr Boffa had taken advantage of his positienhaad of the civil
administration to build in an area for which plampipermission had not
previously been granted. This was what a reasonadison would have
understood. However, Mr Boffa had proved that laghér never owned
property in the said area. The Court of Appeal hiert noted that the
applicant had failed to publish any correction polagy after becoming
aware that Mr Boffa had suffered from the defammatmaused by the
publication.

C. Congtitutional redress proceedings

13. The applicant instituted constitutional redresoceedings claiming
that there had been a violation of his rights uniieicles 6 and 10 of the
Convention.

14. On 18 November 2008 the Civil Court, in itsnstitutional
jurisdiction, dismissed his claims on the meritscdnsidered the evidence
produced by the applicant, namely a letter from ¢dé@or of The Times
which explained the reasons why he disagreed wighcburt judgment of
21 June 2005, the witness testimony declaring tthetrelevant area was a
building site, his research documents and his reee that he had never
referred to Dr Boffa’s wish to build for himself rg@nally. It considered,
firstly, that according to established domestic aadtinental jurisprudence,
a descendant of a defamed person did have a figittion. It reiterated the
lower courts’ findings in relation to thanimus injuriandiand confirmed
that their decision based on the finding that tppliaant’s statement had
been untrue could not be considered to be repeedsikield that an ordinary
reader would have definitely understood the apptissstatement to refer to
Dr Boffa’s wish to build there personally and thdis cause harm to his
reputation. Moreover, the concept of “necessary idemocratic society”
did not entail the publishing of falsehoods. AsAdicle 6, it held that
according to the European Court’s case-law, thiet tig a fair trial did not
extend to the failure to cross-examine persons matnot given testimony
and whose interests were being represented by émes kvho could,
themselves, be cross-examined. Thus, there couhd welation of Articles
6 or 10 of the Convention.

15. On appeal, by a judgment of 9 October 2008, Gonstitutional
Court upheld the first-instance judgment and thdinary court’s reasoning
under both Articles 6 and 10. In particular, itected the applicant’s
contention that he was referring to Dr Boffa in fote as Prime Minister at
the relevant time and not in his personal capaaity, that the applicant had
never written that Dr Boffa had wanted to buildrthér his own personal
advantage. It further held that the Court of Apdead correctly applied the
relevant principles, in particular the concept ofdinary reader” and the
importance of reputation.
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. RELEVANT DOMESTIC LAW

16. The pertinent sections of the Press Act, Girap8 of the Laws of

Malta, in so far as relevant, read as follows:

Section 3
“The offences mentioned in this Part of this Act @ommitted by means of the
publication or distribution in Malta of printed nbet, from whatsoever place such
matter may originate, or by means of any broadtast.

Section 11

“Save as otherwise provided in this Act, whosoefall, by any means mentioned
in section 3, libel any person, shall be liableconviction to a finerfulta).”

Section 23

“Criminal proceedings for any offence under Padnt civil proceedings under Part
[l of this Act may be instituted against each lné following persons:

(a) the author, if he shall have composed the worktlfi@ purpose of its being
published, or if he shall have consented thereto;

(b) the editor; or, if the said persons cannot betifled,
(c) the publisher.”
Section 27

“Criminal proceedings are independent of civil gredings. Both proceedings may
be instituted at the same time or separately.”

Section 28

“(1) In the case of defamation, ... , the objectMbich is to take away or injure the
reputation of any person, the competent civil conaty, in addition to the damages
which may be due under any law for the time bemdprce in respect of any actual
loss, or injury, grant to the person libelled a soot exceeding eleven thousand six
hundred and forty-six euros and eighty-seven ogitsR 11,646.87).”

17. Articles 255 and 256 of the Criminal Code, ka9 of the Laws of

Malta, read as follows:

Article 255

“No proceedings shall be instituted for defamatétwept on the complaint of the
party aggrieved:

Provided that where the party aggrieved dies bedfiaréng made the complaint, or
where the offence is committed against the membiry deceased person, it shall be
lawful for the husband or wife, the ascendantsceledants, brothers and sisters, and
for the immediate heirs, to make the complaint.”
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Article 256

“(1) In cases of defamation committed by meansroftpd matter, the provisions
contained in the Press Act shall apply.

(2) Where, according to the said Act, proceedings/ mnly be instituted on the
complaint of the party aggrieved, the provisionstamed in the proviso to the last
preceding article shall also apply.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTODN

18. The applicant complained that the domestiatgadgments finding
him guilty of defamation and ordering him to payikcdamages were in
breach of his right to freedom of expression ayigex in Article 10 of the
Convention, which reads as follows:

“1. Everyone has the right to freedom of expressidhis right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent states from requiring the licensing of bliczesting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

19. The Government contested that argument.
A. Admissibility

20. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 (a) of the @ention. It further notes
that it is not inadmissible on any other groundsmust therefore be
declared admissible.
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B. Merits

1. The parties’ submissions

21. The applicant argued that Maltese law, nanselgtion 28 of the
Press Act concerning civil actions, did not alloglatives of a deceased
person to institute proceedings, unlike in criminaoceedings. This
notwithstanding, the domestic courts had allowesl dktion.

22. The applicant submitted that the domestictsduad utterly twisted
his words written in plain English, maybe becaussythad translated them
literally into Maltese, although the phrase woulivé had exactly the same
meaning in both languages. However, his statemerEnglish, had been
clear and it had not included the word “for him&elh consequence, this
meaning could not be presumed. Thus, the implicati@t Dr Boffa had
wanted to build there “personally” was a point ttieg domestic courts had
added of their own accord.

23. The applicant submitted that the letter had lbeen directed at
Dr Boffa at all but had meant to show the impraadtig of a yacht marina in
the area nowadays. The only reference to Dr Bo#d been to him as
Prime Minister, more than fifty years ago, at adiwhen construction in the
area had boomed, as also proved before the dongestits. Indeed, it made
no sense to extrapolate one innocuous sentencehvialaid nothing to do
with the aim of the article as a whole, imputetta meaning which was not
at all evident, and find that that was libelloukisTwas even more so given
that the Prime Minister was in any case a pubgjar.

24. The applicant alleged that he had offered akera correction in the
newspaper explaining that no such meaning had beended; however,
Joseph Boffa had only been prepared to accept ao@p for the
defamation suffered, an allegation the applicadtrefused to accept.

25. Lastly, the applicant considered that the $werhad had to pay in
damages had not been insignificant and in any tdasenterference had
definitely not been necessary in a democratic $pcladeed the reasons
adduced by the domestic courts had been feebleauld not justify such
interference.

26. The Government acknowledged that the ordegraio damages had
constituted an interference with the applicant'sde 10 rights.

27. However, they contended that the interferemas provided for by
law. Section 28 of the Press Act and Articles 268 256 of the Criminal
Code made it foreseeable that a person who conumiibel against a
deceased person was liable to a civil action utidePress Act.

28. Moreover, the interference had pursued aihegie aim, namely the
protection of the reputation and rights of othars] had been necessary in a
democratic society. Making reference to the Courtase-law, the
Government recognised the importance of the rolejoafrnalists in
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imparting information and ideas, but stressed thaly were subject to
duties and responsibilities in respect of the mammevhich they performed
their functions and as to what they chose to phblis the present case, the
applicant had chosen to publish words, which, atiogr to the
Government, an ordinary intelligent reader wouletehanderstood to mean
that Sir Paul Boffa, when Prime Minister, had agechfor building permits
to be issued in Xemxija to further his own persanétrest in building in
that area and thus casting a shadow of corruptioDroBoffa’s immediate
family, who were ordinary private citizens. The bggnt chose to publish
this information despite the lack of evidence sabsating its veracity.
Moreover, the article had been published in a legdirespectable
newspaper where readers would have taken for graht¢ what had been
published was the truth. Furthermore, no correabiorectification had been
published by the applicant.

29. The Government noted that while the applicasisted that a
different meaning was attributable to the phrasassatie, four separate
domestic courts had rejected his arguments. Indbedneaning given to it
by the applicant was untenable since until the $96@& area was only
viewed as a location for summer residences anést only much later that
it started hosting ordinary residences. While atri#glevant post-war time it
had been earmarked as a building site, the onliicapipn for development
had in fact been that by an oil company for corgton of tanks and storage
purposes. The Government considered that the inguugihrase was a
straightforward statement of fact that could ondyé the meaning given to
it by the domestic courts, particularly bearing mind that the
predominantly Maltese-speaking public would assteilphrases in English
and mentally translate them into their mother t@ndJaltese. Lastly, they
considered that since the case concerned an ietatipn of what the
ordinary reader in Malta would have understooeyas not for the Court to
re-evaluate the matter, the domestic judge being ibetter position to
perform such an assessment.

30. Bearing in mind the low amount of damages dwa@ito the injured
party and the context, namely private civil prodegd, the Government
considered that the interference had been justified

2. The Court’s assessment

(a) General principles

31. The Court reiterates that an interferencedres Article 10 unless it
was “prescribed by law”, pursued one or more of kbgitimate aims
referred to in Article 10 § 2 and was “necessarg ihemocratic society” to
attain such aim or aimseeTimes Newspapers Ltd v. United Kingdom (nos.
1 and 2) no. 3002/03 and 23676/08,37, 10 March 2009). The test of
“necessary in a democratic society” requires tharCio determine whether
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the interference complained of corresponded to ras$ng social need”.
The Contracting States have a certain margin ofempgtion in assessing
whether such a need exists, but it goes hand ird haith European

supervision, embracing both the legislation and dbeisions applying it,

even those given by an independent court. The Caurtherefore

empowered to give the final ruling on whether sstrietion” is reconcilable

with freedom of expression as protected by Artitle (see, among many
other authoritiesPerna v. Italy[GC], no. 48898/99, § 39, ECHR 2003-V,
andAssociation Ekin v. Fran¢@o. 39288/98, § 56, ECHR 2001-VIlI).

32. The Court’s task in exercising its supervisfonyction is not to take
the place of the national authorities, but ratbertview under Article 10, in
the light of the case as a whole, the decisiong b@ve taken pursuant to
their margin of appreciation. The Court must lodk tle interference
complained of in the light of the case as a whimeluding the content of
the comment held against the applicant and theegbnh which it was
made (sedNews Verlags GmbH & Co. KG v. Austriao. 31457/96, § 52,
ECHR 2000-I, andPedersen and Baadsgaard v. DenmdC], no.
49017/99, 8§ 69, ECHR 2004-Xl). In particular, theu@ must determine
whether the reasons adduced by the national atigsorio justify the
interference were “relevant and sufficient” and tilee the measure taken
was “proportionate to the legitimate aims pursu@@#eChauvy and Others
v. France no. 64915/01, § 70, ECHR 2004-VI). In doing s$& Court has
to satisfy itself that the national authorities,sing themselves on an
acceptable assessment of the relevant facts, dihedards which were in
conformity with the principles embodied in Articl® (seeAquilina and
Others v. Maltano. 28040/08, § 41, 14 June 2011).

(b) Application in theinstant case

33. The Court notes that it is common ground beitwthe parties that
the judgments pronounced in the defamation actiemstituted an
interference with the applicant’s right to freedofrexpression as protected
by Article 10 § 1.

34. The Court considers that the interference Wasccordance with
the law”, namely section 28 of the Press Act, r@adtonjunction with
Articles 255 and 256 of the Criminal Code, and titapursued the
legitimate aim of protecting the reputation or tglof others, within the
meaning of Article 10 8 2. It remains to be asc¢eed whether it was
“necessary in a democratic society”.

35. The Court notes that the impugned statemewt ‘fler Boffa wanted
to build there” and that the domestic courts intetgd the statement as
meaning that “the Prime Minister at the time wantedbuild therefor
himself. The Court considers that having attributed ohev@ meanings in
which it could have been understood, it stood &soa that the veracity of
the statement, as interpreted by the domestic couatle it very difficult, if
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not impossible, for the applicant to provide direotroboration of it (see,
mutatis mutandisBozhkov v. Bulgariano. 3316/04, § 47, 19 April 2011).
Indeed, in the Court’s view, while it is true thtae applicant could have
phrased the impugned statement in a more carefuhenathe meaning
given to it by the applicant, as can be seen frbm English text as
published, appears to be a reasonable meaningdhbt be attributed to it
by an ordinary, average reader. Furthermore, ttterlbad been published
in English and was therefore directed at an Englgbaking public. The
Court considers that the evidence put forward by #pplicant in the

domestic proceedings, together with the fact thatdrea was eventually
built on in the subsequent years constituted dcserfit factual basis for the
statement as intended by the applicant, which enGburt’'s view did not

amount to a serious allegation. The Court’'s caseiaclear on the point
that the more serious the allegation is, the malel ghe factual basis
should be (see, for exampRumyana Ivanova. Bulgaria no. 36207/03,

§ 64, 14 February 2008).

36. Moreover, even accepting the meaning ateibuo the words by
the domestic courts, the Court notes that thosartzofound that
mischievous intent was to be presumed, while deigg factors which
could equally be relevant for determining whethenot the applicant had
acted in good faith (semutatis mutandisBozhkoycited above, § 50).

37. Quite apart from the interpretation giventtbyi the domestic courts,
the Court considers that the statement must bestbak in the light of the
overall thrust of the letter. The Court has presigtheld that the criterion
of responsible journalism should recognise the fiaat it is the article as a
whole that the journalist presents to the publee®ozhkoy cited above,
§ 50). The Court notes that the impugned statenvemitever its meaning
may be, was a mere historic sideline to an artdiech dealt with a totally
different subject matter. It held no prominencéhie writing; it was of little
significance, was written in the calmest of tonesl aould hardly be
considered as provocative or exaggerated in thetifsp context.

38. Furthermore, the domestic courts did not gimg weight to the fact
that the person who they found to have been defam@eda former prime
minister, and thus a politician and public figureowvas subject to wider
limits of acceptable criticism (seéombardo and Others v. Malta
no. 7333/06, 8 54, 24 April 2007) and that thecktcovered a subject of at
least some public interest.

39. The Court further notes that the said primeister was deceased at
the time the letter was written. Indeed, the persio sued the applicant
and to whom damages were awarded was not the defpereon, but his
heir. In this respect, although the possibility lfnging such an action
existed in the Maltese legal system, like in otb@untries, and though this
has never raised an issue, as such, before thet Czme, for example,
Editions Plon v. Franceno. 58148/00, § 14, ECHR 2004-1V, aHdchette
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Filipacchi Associés v. Fran¢c@o. 71111/01, 8 10, ECHR 2007-VII), it is of
the view that this element should have been corsidey the domestic
courts when assessing the proportionality of therfarence. Indeed, when
considering the harm that may be caused to a perseputation, the
immediate consequences that come to mind arer alia, loss of
opportunities, private or professional, or lossstainding in the eyes of the
community. The Court notes that, in the preserdgecahe defamed
individual passed away more than three decadesrebdfe impugned
statement was published and any damage that mayldean caused to the
deceased’s reputation cannot be considered semotise circumstances
(see Editions Plon cited above, 8 53 and, conversely, 8 47). The Court
observes that the domestic courts gave no weighigdactor.

40. In conclusion, the Court considers that themelstic courts’
decisions, narrow in scope, reiterating what, irtiiew, was implied by
the impugned statement, and upholding the righteputation without
explaining why this outweighed the applicant’s &tem of expression and
without taking into consideration other relevantctéas, cannot be
considered to fulfil the obligation of the courts adduce “relevant and
sufficient” reasons which could justify the inteace at issue.

41. The fact that the proceedings were civil rattiean criminal in
nature and that the final award was relatively nsbd®es not detract from
the fact that the standards applied by the couetewot compatible with
the principles embodied in Article 10.

42. There has accordingly been a violation of deti 10 of the
Convention.

II. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTON

43. The applicant complained of a violation of hght to a fair trial, in
that he could not cross-examine his accuser whoinvésct deceased. He
relied on Article 6 § 3 (d) of the Convention, wihigrovides as follows:

“3. Everyone charged with a criminal offence hasfthllowing minimum rights: ...

(d) to examine or have examined withesses aghimsand to obtain the attendance
and examination of witnesses on his behalf undersdme conditions as witnesses
against him; ...”

44. The Court notes that the proceedings complanfielid not concern
the determination of any criminal charge againstdpplicant (seenutatis
mutandis Walsh v. the United Kingdom(dec.), no. 43384/05,
21 November 2006). It follows that Article 6 § 3 @bes not apply, and the
complaint is incompatibleatione materiaewith the provisions of the
Convention and should be rejected pursuant to lar88 88 3 and 4 of the
Convention.
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45. Even viewed against the general fairness reopgnts of
Article 6 8 1, the Court finds that in the circuarstes of the present case
the applicant was not denied a fair trial. It fel® that the complaint is
manifestly ill-founded within the meaning of Articl35 88 3 and 4 of the
Convention.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

46. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Continag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

47. The applicant claimed 6,000 euros (EUR) inpees of non-
pecuniary damage and EUR 700 in respect of pecundamage,
representing the amount he was made to pay indawvilages.

48. The Government objected to these claims peatiy considering
the trivial amount of civil damages the applicastswnade to pay.

49. The Court reiterates that under its case-lawm paid as reparation
for damage is only recoverable if a causal linkneein the violation of the
Convention and the damage sustained is establiditeds, in the present
case, the award of damages which the applicantdhpdy to Joseph Boffa
pursuant to the domestic courts decisions coulthben into account (see,
mutatis mutandisThoma v. Luxembouygo. 38432/97, § 71, ECHR 2001-
[ll). Thus, the Court awards the applicant EUR 7i@0:espect of pecuniary
damage and EUR 4,000 in respect of non-pecunianagda.

B. Costsand expenses

50. The applicant also claimed EUR 5,066.38, ngr&&lR 4,293.55 as
per the submitted bill of costs and EUR 772.83 ¥aidded Tax (VAT),
for the costs and expenses incurred before the stmneourts and EUR
2,360 including VAT for professional fees incurteefore the Court.

51. The Government considered that the sum of HLBY0 for the
proceedings before this Court would suffice. Ashi® sums claimed for the
domestic proceedings, they submitted that VAT sthowlt be included as it
was payable only on professional fees and not rgggxpenses. Moreover,
they contended that the applicant had to provehbatad paid the amount
of EUR 1,197.72 representing the Government’s exgernn the domestic
proceedings.
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52. According to the Court’s case-law, an applicanentitied to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyret@nd are reasonable as
to quantum. The Court firstly notes that even assgnthe Government’s
expenses have not yet been paid, these expensasrdoe. Thus, in the
present case, regard being had to the fact thaédicenof the applicant’s
complaints have been declared inadmissible, to dbeuments in its
possession and the above criteria, the Court cerssitireasonable to award
the sum of EUR 5,300 covering costs under all heads

C. Default interest

53. The Court considers it appropriate that théauwe interest rate
should be based on the marginal lending rate oEtirepean Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Declares unanimously the complaint concerning Article 10 thie
Convention admissible and the remainder of the iegpdn
inadmissible;

2. Holds by six votes to one that there has been a vialaifoArticle 10 of
the Convention;

3. Holdsby six votes to one
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, the following anmts:
() EUR 700 (seven hundred euros) in respect ofupery
damage;
(i) EUR 4,000 (four thousand euros), plus any that may be
chargeable, in respect of non-pecuniary damage;
(i) EUR 5,300 (five thousand three hundred elrgdus any tax
that may be chargeable, in respect of costs anenses;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

4. Dismissesunanimously the remainder of the applicant’s cléom just
satisfaction.
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Done in English, and notified in writing on 22 Nowneer 2011, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Fata Aracl Nicolas Bratza
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventand Rule 74 § 2 of
the Rules of Court, the following separate opini@me annexed to this
judgment:

(&) concurring opinion of Judge Bratza;
(b) dissenting opinion of Judge Scicluna.

N.B.
F.A.
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CONCURRING OPINION OF JUDGE BRATZA

1. | share the view of the majority of the Chamtieat the applicant’s
rights under Article 10 of the Convention were gield in the present case
and would add only a few words on what | regarees of the important
grounds for the Chamber’s finding of violation, reynthe fact that Sir Paul
Boffa, who was held to have been defamed in théiagp's letter, had died
before the letter was written.

2. As someone originating from a jurisdiction ihieh a cause of action
for defamation does not survive the death of thegatl wrongdoer or that
of the defamed person himself, | admit to havirf§ailty with the idea that
an action in defamation can lie at the instancede$cendants of an
individual years, and even decades, after the daatie person concerned.
| accept, however, that in other jurisdictions,lilming Malta, such a cause
of action exists and has not, as such, been questim the Court’'s case-
law.

3. The two cases referred to in the judgment wextein fact cases of
defamation. Both were cases in which the impugnddigation (inEditions
Plon, the disclosure of confidential medical detailsaohead of state who
had recently died and, idachette Filipacchi Associéthe publication of a
photograph of the mutilated body of a political uiig, shortly after his
murder and funeral) had a direct and immediate anpa the private and
family lives of the immediate family of the decedse

4. In the case of defamation, the situation agpeame to be different:
the defamatory statement, while doubtless affectivey reputation of the
deceased ancestor, has in my view no direct impathe private or family
life of the descendants. The exposure of an indadidn such a case to an
action in damages for defaming the deceased amaafsgofamily is likely
to have a seriously chilling effect on the right fofedom of expression,
particularly in a case where many years have passed the death and the
burden of proving the truth of the allegation l@&s the defendant in any
such action. In my view, even if such an actiomiprinciple compatible
with the requirements of Article 10, when strikitige balance between the
competing interests, the weight to be attachedh# reputation of the
deceased individual must diminish with the passihghe years and that
attaching to freedom of expression must correspmhglincrease.

5. As noted in the judgment, Sir Paul Boffa, whaswiound to have
been defamed in the applicant’s letter, died mbas tthree decades before
the impugned statement was published. While | heagticept that he was a
greatly respected figure in Malta, | consider thay damage that may have
been caused to his reputation by the letter waghen circumstances
outweighed by the freedom of expression of the iappt guaranteed by
Article 10 of the Convention.
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DISSENTING OPINION OF JUDGE SCICLUNA

1. Having carefully examined the letter in questishich purportedly
deals with the topic of the bulding of a yacht mariat Xemxija, the
paragraph in which the writer refers to Dr Boffecls$ out because of the
allegation made in it.

2. In my opinion the interpretation given by thatianal courts to this
paragraph was the correct one. Saying that pemnisgas given during the
Boffa administration for buildings to be built “eese Dr Boffa wanted to
build there” means that Dr Boffa had an interesdliowing the construction
of buildings in the area. It cannot be understoganaaning that it was his
administration that wanted to develop the areaedddthe writer says that
permission to build was given “during the admiraston of Dr Boffa” but
then that it was given “because Dr Boffa wanteluid there”.

3. | disagree that any other interpretation cdddyiven to the statement
made by the applicant in his letter. If a differeméaning was meant to be
given by the applicant (viz. that Dr Boffa was swéur of the area being
built up — ‘ried li jinbend and not ‘fied jibni”) then that is what he should
have said.

4. | agree with the principle enunciated in paapgr38 of the judgment
but the fact that the reference was to a formen@nmninister is in this case
besides the point given that the applicant himsalfs that the national
courts misunderstood what he had written.

5. The fact that Dr Boffa passed away more thagetllecades ago does
not mean that any damage cannot be considereduseils Boffa is still
considered a highly respectable and honest palitiaind his heirs have an
interest in upholding not only his honour, his rgpion and his name but
also that of the family as any defamation almosvitably rubs off onto the
family and this can lead to moral and material dgenalrhese reasons,
which were also indicated by the national courtmutd be considered as
relevant and sufficient reasons to justify therif@eence with the applicant’s
right of freedom of expression.



