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Decision of the Human Rights Committee under th&ddpl Protocol to the
International Covenant on Civil and Political Riglibne hundreth session)

concerning

Communication No. 1748/2008

Submitted by: Josef Bergauer et al. (representembbgsel Thomas Gertner)
Alleged victims: The authors

State party: The Czech Republic

Date of communication: 5 October 2007 (initial susion)

The Human Rights Committee, established under@® of the International
Covenant on Civil and Political Rights,

Meeting on 28 October 2010,

Having concluded its consideration of communicatitm 1748/2008, submitted to the
Human Rights Committee on behalf of Mr. Josef Baegainder the Optional Protocol
to the International Covenant on Civil and PolitiRéghts,

Having taken into account all written informatiorade available to it by the author of
the communication and the State party,

Adopts the following:
Decision on Admissibility

1. The authors of this communication, dated 5 Qaxt@907, are the following 47
persons: Mr. Josef Bergauer (born in 1928); MsnBilde Biehal (born in 1931); Mr.
Friedebert Volk (born in 1935); Mr. Gerald Glasa(l®yrn in 1969); Mr. Ernst Proksch
(born in 1940); Mr. Johann Liebl (born in 1937); .NBerhard Mucha (born in 1927);
Mr. Gerolf Fritsche (born in 1940); Ms. llse Wiesifleorn in 1920); Mr. Otto Hofner
(born in 1930); Mr. Walter Frey (born in 1945); Niterwig Dittrich (born in 1929);



Mr. Berthold Theimer (born in 1930); Ms. Rosa Safleorn in 1927); Mr. Franz Penka
(born in 1926); Mr. Adolf Linhard (born in 1941);9ViHerlinde Lindner (born in 1928);
Ms. Aloisia Leier (born in 1932); Mr. Walter Laris¢born in 1930); Mr. Karl Hausner
(born in 1929); Mr. Erich Klimesch (born in 192F)y. Walther Staffa (born in 1917);
Mr. Rudiger Stohr (born in 1941); Mr. Walter Tit@morn in 1942); Mr. Edmund
Liepold (born in 1927); Ms. Rotraut Wilsch-Binstein(born in 1931); Mr. Karl Réttel
(born in 1939); Mr. Johann Péchmann (born in 19845, Jutta Ammer (born in 1940);
Ms. Erika Titze (born in 1933); Mr. Wolfgang Krom@rorn in 1936); Mr. Roland
Kauler (born in 1928); Mr. Johann Beschta (borda933); Mr. Kurt Peschke (born in
1931); Mr. Wenzel Pohnl (born in 1932); Ms. Mariarfdcharf (born in 1930); Mr.
Herbert Vonach (born in 1931); Mr. Heinrich Brditka (born in 1930); Ms. Elisabeth
Ruckenbauer (born in 1929); Mr. Wenzel Valta (biord936); Mr. Ferdinand
Hausmann (born in 1923); Mr. Peter Bonisch (borh9i1); Mr. Karl Peter Sporl (born
in 1932); Mr. Franz Rudolf Drachsler (born in 192Mis. Elisabeth Teicher (born in
1932); Ms. Inge Walleczek (born in 1942); and Miinher Karl Johann Hofmann
(born in 1932). They claim to be victims of a vidda by the Czech Republic of articles
26 and 2, paragraphs 3 (a) and (b), of the Intemnait Covenant on Civil and Political
Rights.2 They are represented by counsel, Mr. Tiso@extner.

The facts as submitted by the authors

2.1 The authors, or their legal predecessors, adet8n Germans who were expelled
from their homes in former Czechoslovakia at the efiithe Second World War, and
whose property was confiscated without compensalibe authors state that 3,000,400
of the 3,477,000 Sudeten Germans were expelled foomer Czechoslovakia and
249,900 died and that they were collectively puagstvithout trial and expelled on the
basis of their ethnicity. Sudeten Germans still fegcriminated against by the Czech
Republic, as it refuses to provide them with appedp indemnities in accordance with
international law3. The authors underline that $eré&ermans have been treated
differently to victims of Communist persecution tholg Czech or Slovak nationality,
who were rehabilitated and granted restitutionnetafor injustices of less serious nature
than the ones suffered by the authors.

2.2 The authors review various decrees of 19451848, which remain valid as
“fossilized rights”, to show that property of SueletGermans was confiscated, and that
Czechoslovakian citizens of German or Hungariagionvere deprived of their
Czechoslovak citizenship:

a) Presidential decree of 19 May 1945 (No. 5/194/)ch ordered the sequestration of
private and business properties of Germans and &tiamg and administration of the
property by the State ;

b) Constitutional decree of the President of 2 A1di945 (No.33), Benes Decree: by
which Czechoslovakian citizens of German or Huragadrigin were deprived of their
Czechoslovak citizenship, whether they had invalrilytacquired German or
Hungarian citizenship, or whether they had “cordds® their nationality”. The authors
or their legal predecessors all ‘confessed’ torthationality, and they therefore have no
possibility of regaining Czech or Slovak citizenshi



c) Presidential decree of 25 October 1945 (No. :1@8jch ordered the confiscation of
property owned by persons of German or Hungarigiomeality previously sequestrated,
with the exception of “persons who demonstratertlogalty to the Czechoslovak
Republic, have never committed any offence agaimesCzech or Slovak nations, and
who either actively participated in the fight fbetliberation of the country, or have
suffered under Nazi or fascist terror”;

d) Law of 8 May 1946 (No. 115)4 : by which all aofsviolence or other criminal

actions were retroactively declared legal, if theag been committed prima facie as “a
contribution to the fight for the regaining of fokmm for Czechs and Slovaks or as a just
retaliation for actions of the occupants and thecomplices”.

2.3 Due to the fact that all legal predecessoth@fiuthors had lost their citizenship,
they could not apply for restitution of their progeunder Law No 87/1991 of 21
January 1991 on extrajudicial rehabilitation or @nddaw No. 229/1991 of 21 May
1991 on the return of agricultural property. In itidd to that, both Laws were limited
to restitution of property that had been confisgataring the Communist regime
between 1948 and 1991. On 15 April 1992, the $tattyy passed Law No. 243/1992,
which provides restricted restitution possibilitfes agricultural property of German
and Hungarian minorities, if the person is a Czstthak citizen and has not committed
any offence against the Czechoslovak state. Thid\@avever is not applicable to the
authors, as they or their predecessors had lastrthonality on account of the Benes
presidential decree No. 33/1945. Furthermore, Law30/1996 amended Law No.
243/1992 on restitution of agricultural propertylantroduced the requirement of
continued possession of Czechoslovak citizenship.

2.4 On 13 December 2005, the European Court of HuURights dismissed the authors’
(and others) application as inadmissible5. The Cdeemed that the authors’ assertion
on the absence of domestic remedies was unsulageghéind it could not anticipate the
outcome of proceedings brought by the applicanfisrbéhe Czech courts, had such
proceedings been pursued. However, even assunahththapplicants had complied
with the criteria of the exhaustion of domestic egles, the application remained
inadmissible, as the applicants had no “existingspesions” within the meaning of
article 1, of Protocol No. 1 to the European Cortienon Human Rights (ECHR), at
the time of the entry into force of the ECHR or whikey filed their application. The
fact that the property had been confiscated underegs which continue to be part of
the national legal system did not alter this positiSecondly, the Court held that, in
absence of any general obligation to restore ptgpérich was expropriated before the
ratification of the ECHR, the Czech Republic is abliged to restore the applicants’
property, and therefore this aspect of the cased@amed incompatible ratione
materiae with the provisions of the Conventionaihy event, the ECHR noted that the
case-law of the Czech courts made the restitutigmaperty available even to persons
expropriated contrary to the Presidential decréness providing for reparation. The
allegations of genocide were deemed incompatiltierra temporis. As to the
allegations of discrimination, the ECHR held thaicte 14 of the Convention does not
have an independent existence and declared thisfpifwe case also inadmissible.

The complaint



3.1 The authors submit that the State party coasiria violate article 26 of the
Covenant by maintaining the discriminatory lawd 685 to 1948, and the confiscation
decree. The State party, by not passing any prppestitution law applicable to
Sudeten Germans, is depriving the victims of thgit to restitution and rehabilitation,
in contrast to the rights granted to persons wiposperty was confiscated under the
Communist regime. The authors claim that the Coecints only apply international
law that the State party has ratified, whereas thaiyn that all persons must be able to
rely on the rules of ius cogens in international,lancluding the ILC Articles on State
Responsibility. Their right to equality before tlagv is also violated as no laws exist
which would enable them to bring their restitutaaims before domestic courts.

3.2 The authors further argue that they have bek&ctively punished for crimes
committed by Nazi Germany against Czechoslovakiahed been expelled from their
homeland on account of their ethnicity. The meastaken against the Sudeten
Germans amount to ‘composite actions’ under arfiéleof the ILC Articles, and have
continuing effect if these actions were alreadyhgyited by ius cogens at the time when
the first action was committed. This is undoubtetlly case for crimes against humanity
committed against Sudeten Germans.

3.3 With regard to the exhaustion of domestic regseth accordance with article 5,
paragraph 2 (b), of the Optional Protocol, the argtsubmit that they have not initiated
the “futile attempt to assert rehabilitation anstitetion” in Czech courts, given the
clear jurisprudence of the Constitutional Court #melabsence of any restitution
legislation applicable to Sudeten Germans. On 8&MaB95, the Constitutional Court,
in the case of Dreithaler, established that thdiscation decree No. 108 of 25 October
1945 (see 2.2), on the basis of which the authadddst their property, is part of the
Czech legal system and does not breach any cdrstéliprinciples. The authors argue
that re-submitting the question for examination ldawt lead to any different result. In
another judgment of 1 November 2005 (in the cageonint Kinsky), the Constitutional
Court held that it was not possible to examineaiadulness of the confiscation decree
No. 108/1945.

3.4 The authors further argue that they could medke before domestic courts any
breach of a higher norm of law, such as the Aide Responsibility of States for
Internationally Wrongful Acts, as the Constitutionly recognises treaties which have
been ratified, and therefore excludes claims basedlles of ius cogens. The authors
submit that they are deprived of an effective reyraghinst the discrimination they
suffered and that this constitutes a violationrtitke 2, paragraph 3, of the Covenant.

The State party’s submission on admissibility aredite

4.1 On 3 July 2008, the State party submits itsroents on admissibility and merits of
the communication. It highlights that, with the egtion of the municipality in which
the property was situated, the authors have nofigeed any details on the
characteristics of the property. With regard tohiigtorical information submitted by
the authors, the State party disagrees with tlsserdions. Referring to the findings of
the Czech-German Commission of Historians, theeSitatty corrects the figures of
Sudeten Germans victims of the transfer to a mammafi30,000 casualties.



4.2 The State party recapitulates the relevantnateonal agreements, domestic
legislation and practice. It cites the Agreemeifitthe Berlin (Potsdam) Conference of 1
August 1945, in particular Article XIllII, which retpies the transfer of German
populations from Czechoslovakia to Germany. ItHartrefers to the Czech-German
Declaration, regarding Mutual Relations and theituFe Development of 21 January
1997, and qualifies it as a political document #egerts that injustices of the past
belong to the past but does not create any ledgjadions. The State party further
provides the official text of the following relevtasdhomestic legislation:

a) Presidential Decree No. 5/1945 on the Invalmhatif Certain Property Transactions
during the Period of Lack of Freedom and on thaddal Administration of the Values
of Germans, Hungarians, Traitors and Collaboratmd, Certain Organisations and
Institutes;

b) Presidential Decree No. 12/1945 (not cited leyatthors) on the Confiscation and
Accelerated Allocation of Agricultural Property @ermans, Hungarians, Traitors and
Enemies of the Czech and Slovak nations;

c) Presidential Decree No. 108/1945 on the Cortiscaf Enemy Property and the
National Restoration Funds;

d) Constitutional Presidential Decree No. 33/1945he Adjustment of the
Czechoslovak Citizenship of Persons of German amthdrian Nationality;

e) Act No. 194/1949 on the Acquisition and Los€akchoslovak Citizenship;
f) Act. No. 34/1953 on Certain Person’s AcquisitmiCzechoslovak Citizenship.

4.3 The State party further refers to the laws diatemitigating the property injustices
caused during the Communist regime, from 1948 &919uch as Act No. 87/1991 on
Extra-judicial Rehabilitation and Act No. 229/1984 Ownership of Land and other
Agricultural Property, which provide that personisonare Czech citizens and have been
expropriated under Presidential Decree No. 5/19bAxct No. 128/1946 on the
Invalidation of Certain Property Transactions dgrihe period of Lack of Freedom and
Claims Arising from this Invalidation and from othafringements of Property, may be
considered entitled persons if their claim, dupdbtical persecution, had not been
settled after 25 February 1948.

4.4 With regard to the admissibility of the comnmuation, the State party submits that
the communication should be declared inadmissbiea@mpatible with the Covenant
pursuant to article 3, of the Optional Protocotdhsiders the communication
inadmissible ratione temporis, as the events oeduafter the Second World War and
thus a long time prior to the entry into force lné tCovenant and the Optional Protocol,
on 23 December 1975 and 12 March 1991 respectiWily regard to the authors’

claim that they are victims of a continuing viotatj the State party argues that
confiscation is an instantaneous act and the ffattthe effects of the expropriation of
1945 can still be brought before a court todaysdu@ change the character of the
initial confiscation. It further highlights thateatconfiscation legislation was based on an



international agreement adopted by the Allies atRbtsdam conference and was
considered a right of the Allies in retaliation foternational responsibility by Germany
for crimes committed against the Czechoslovak peofie State party further submits
that even if the events of 1945 could be examimethe basis of the Articles on
Responsibility, the element of unlawfulness woutdnissing. It concludes that the
communication should only be examined as it reladdbe alleged discrimination
contained in restitution laws adopted after theyeinto force of the Optional Protocol
on 12 March 1991.

4.5 The State party further submits that the Comemishould declare the
communication incompatible ratione materiae, asatktbors claim relates to the right to
property, which is not protected by the Covenant.

4.6 With regard to the exhaustion of domestic raegdhe State party submits that the
authors have not exhausted any domestic remedciesSiate party’s courts have
therefore not been able to examine the authorshslavith regard to discrimination and
could not make a legal assessment on the facte\addnce related to the authors’
property confiscation. The State party further utides that the findings by its
Constitutional Court in the case Dreithaler, datef 1995 and since then certain
constitutional developments have taken place, wiwatld require that the authors
bring the matter before domestic courts. While ating that it does not have
knowledge of a case, in which property was regttdor claims lodged by Sudeten
Germans on confiscations that took place befor® 1% State party argues that it
could not predict if its domestic courts would eatend the restitution laws, given that
the authors did not raise this question before tHefarther cites the decision by the
European Court of Human Rights in the applicati@ngduer and 89 others v. the
Czech Republic, which declared the case inadmesséilbinon-exhaustion of domestic
remedies, as it could not anticipate the outcom@rat¢eedings brought before Czech
courts, had such proceedings been pursued. RefeariAresidential and Constitutional
Decrees No. 5/1945, 12/1945, 33/1945 and 108/18455tate party asserts that
persons concerned could file remedies, includinigcjal ones.

4.7 The State party further argues that it considean abuse of the right to submit a
communication, as the Covenant neither provides foght to property nor for a right
to compensation for past injustices. In additiothiat, the time limits to submit claims
under the restitution legislation expired on 1 AfpA95 under Act No. 87/1991, on 31
December 1996 under Act No. 229/1991 and on 151R@% under Act No. 243/1992.
The authors however only approached the Committ€ctober 2007, more than ten
years after the expiry of national restitution tégiion, without providing any
reasonable explanation to justify this delay. Meexothe State party argues that the
distortion of historical facts to the authors’ b&halso constitutes an abuse of the right
to submit a communication.

4.8 The State party recalls the Committee’s jutidpnce on issues of compensation for
property seizure prior to 1988according to which not every distinction or
differentiation in treatment amounts to discrimioatwithin the meaning of articles 2
and 26 of the Covenant. The State party highligtds there is a fundamental difference
between persons whose property was confiscatedibethey were considered as war



enemies and property confiscation during the Comshuegime. It further underlines
that confiscation of enemy property was based ternational agreements, in particular
the Potsdam Agreement, while property confiscadionng the Communist regime had
its grounds in domestic legislation. In this conmtéiie State party refers to article 107 of
the UN Charter, and the impediment to unilateratigl retroactively revoke measures
approved in the Potsdam agreement, including ergroperty seizure. The State party
further submits that the communication before tben@ittee differs greatly from other
communications, in which the Committee had fourat the citizenship requirement for
restitution of property seized during the Commuregfime violated article 26, in as
much the legislator differentiated between situaithat it considered injustices of the
Communist past with the aim of mitigating them fbbs

The authors’ comments to the State party’s obsemnst

5.1 On 4 November 2008, the authors comment ofStidke party’s submission and
argue that the State party had acknowledged iGtrenan-Czech Declaration
regarding Mutual Relations and their Future Develept of 21 January 1997 that
“much suffering and injustice was inflicted on irment people due to their expulsion
after the war with expropriation and withdrawalcgfzenship and the forced
resettlement of the Sudeten Germans from the tlzesl®slovakia”’. Nonetheless, the
State party still considers the collective persecuat the time legitimate. The authors
reiterate that they were punished by denaturatisagxpulsion and violence, including
killings on grounds of their ethnicity. The authamnsider that, in violation of article
26, of the Covenant, they were victims of ethn&adsing and made globally
responsible for all crimes committed by the auttesiof National Socialist Germany.

5.2 The authors explain that the aim of their comitation is to induce the State party
to pass a restitution law enabling Sudeten Gerrandgheir legal successors to bring
property claims before domestic courts. The Stateyhas not made any attempt to
start judicial, political and social rehabilitatibor Sudeten Germans. Instead, on 24
April 2008 the Parliament passed a resolution comifig that the post-war Presidential
Decrees (Benes-Decrees) were “undisputable, sawibaad unchangeable”. In the
absence of any legislation applicable to theiragitin, they are not able to exhaust
domestic remedies. They submit that entitlemeng¢babilitation could not be based on
article 26, of the Covenant but needed domestisleggn for its assertion.

5.3 With regard to the State party’s submission ttea communication should be
declared inadmissible ratione temporis, the auth@mtain that ethnic cleansing is not
an instantaneous act but a continuous situatioth&umore, they consider the State
party’s refusal to accord restitution on the basiarticle 35 of the Articles on State
Responsibility and ius cogens as one aspect afds&rimination. Referring to
communication No. 1463/2006, Gratzinger v. the @ZRepublic, they claim that, as
victims of crimes against humanity, were not reli@bed while victims of the
Communist regime, who had been sentenced in absamdi had their property seized
which they deliberately left behind, were rehahtkd.

5.4 The authors also submit additional informaton clarification on historical facts
and assert that the expulsion of Sudeten Germagenhen 15 May 1945, thus months



before the Potsdam conference. They further atgatethe Potsdam agreement cannot
be called an international treaty, as it has nbeen published in the UN Treaty Series.

Additional submissions by the parties

6. On 21 May 2009, the State party submits additiobservations and reiterates that it
does not consider the post-war transfer of Sudéeman inhabitants to be a crime
against humanity. It further finds it inappropriadecompare the situation of the
Sudeten Germans with the victims of the Commueigime, as the property of the
Sudeten Germans was considered by the Allies asyepmperty and therefore usable
for reparations.

7. 0n 29 June and 24 November 2009, the authdesats their comments and
highlight that the Sudeten Germans were collegtitémed for all atrocities
committed by the German Reich on Czechoslovakdeyriand that this fact has never
been acknowledged by the State party.

Issues and proceedings before the Committee
Consideration of admissibility

8.1 Before considering any claim contained in ammmication, the Human Rights
Committee must, in accordance with rule 93 of itdeR of Procedure, decide whether
or not the communication is admissible under theddpl Protocol to the Covenant.

8.2 The Committee notes that certain facets otmee matter have already been
considered by the European Court of Human Rightsclwdeclared the application on
13 December 2005 inadmissible. The Committee obsdhat the present case is not
being examined under another procedure of inteynatiinvestigation or settlement
and, therefore, concludes that article 5, paraggafa), of the Optional Protocol is not
an obstacle in the present case.

8.3 The Committee notes the State party’s arguthe@nthe communication should be
declared inadmissible ratione temporis pursuaattiole 1 of the Optional Protocol,
because the events occurred a long time priorg@tiry into force of the Covenant and
the Optional Protocol and confiscation is an intstaeous act. It also notes the authors’
claim that they are victims of a continuous viaati With regard to the application
ratione temporis of the International Covenant onl@nd Political Rights and the
Optional Protocol for the State party, the Committecalls that the Covenant entered
into force on 23 December 1975 and the Optionatideod on 12 March 1991. It
observes that the Covenant cannot be applied otively. The Committee observes
that the authors’ property was confiscated in 1243he end of the Second World War.
It further observes that this was an instantanactisvithout continuing effects.
Therefore, the Committee considers that, pursuaatticle 1, of the Optional Protocol,
it is precluded ratione temporis from examining &lleged violations that occurred
prior to the entry into force of the Covenant anel ©ptional Protocol for the State
party./
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9. The Human Rights Committee therefore decides:

(a) That the communication is inadmissible undaclarl, of the Optional Protocol;
(b) That this decision shall be communicated toStete party and to the authors.
[Adopted in English, French and Spanish, the Ehgkst being the original version.

Subsequently to be issued also in Arabic, Chinaddraissian as part of the
Committee's annual report to the General Assembly.]

Notes

2 The Covenant was ratified by Czechoslovakia indd@ber 1975 and the Optional
Protocol in March 1991. The Czech and Slovak Feédepublic ceased to exist on 31
December 1992. On 22 February 1993, the Czech Remdtified its succession to the
Covenant and the Optional Protocol.

3 The authors refer to articles 35 in conjunctiathwarticles 40 and 41 of the Articles
on Responsibility of States for Internationally Wegbul Acts.

4 The authors explain that this law is still pdrtlee Czech legal system, and therefore
violates article 41(2) of the Articles of the Imational Law Commission on
Responsibility of States for Internationally WrongActs.

5 European Court of Human Rights, App. No. 17120B&tgauer and 87 others v. the
Czech Repubilic.

6 See communication No. 643/1995, Drobek v. Slavdkiadmissibity decision
adopted on 14 July 1997, paras. 6.4, 6.5; commtiarchlo. 669/1995, Malik v. the
Czech Republic, Inadmissibility decision adopted2@rOctober 1998; communication
No. 670/1995, Schlosser v. the Czech Republic,mmsslbility decision adopted on 21
October 1998.

7 See Communication No. 275/1988, S.E. v. Argentmadmissibility decision
adopted on 26 March 1990, para. 5.2; CommunicdNimn573/1994, Atkinson et al. v.
Canada, Inadmissibility decision adopted on 31 Detd 995, para. 8.2;
Communication No. 579/1994, Warenbeck v. Austratiadmissibility decision
adopted on 27 March 1997, paras. 9.2, 9.3; CommatiaitNo. 601/1994, Drake and
Drake v. New Zealand, Inadmissibility decision aiolon 3 April 1997, paras. 8.2,
8.3.



