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POSNER, Chief Judge.

1

Luther Haynes and his wife, Dorothy Haynes nee dohnappeal from the dismissal on
the defendants' motion for summary judgment ofrtbeit against Nicholas Lemann,

the author of a highly praised, best-selling bobkazial and political history called
The Promised Land: The Great Black Migration andvHioChanged America (1991),



and Alfred A. Knopf, Inc., the book's publisher.eTplaintiffs claim that the book libels
Luther Haynes and invades both plaintiffs' righpaf/acy. Federal jurisdiction is based
on diversity, and the common law of lllinois is egd to govern the substantive issues.
The appeal presents difficult issues at the int¢iae of tort law and freedom of the
press.

2

Between 1940 and 1970, five million blacks movemhfrimpoverished rural areas in
the South to the cities of the North in search béter life. Some found it, and after
sojourns of shorter or greater length in the pdachodistricts of the cities moved to
middle-class areas. Others, despite the ballyheffeds of the federal government,
particularly between 1964 and 1972, to erase ppwerd racial discrimination,
remained mired in what has come to be called theatughetto.” The Promised Land is
a history of the migration. It is not history aprafessional historian, a demographer, or
a social scientist would write it. Lemann is nof¢hese. He is a journalist and has
written a journalistic history, in which the focisson individuals whether powerful or
representative. In the former group are the paditis who invented, executed, or
exploited the "Great Society" programs. In theelastre a handful of the actual
migrants. Foremost among these is Ruby Lee Dariglsstory is the spine of the
book. We are introduced to her on page 7; we taded of her on page 346, within a
few pages of the end of the text of the book.

3

When we meet her, it is the early 1940s and sheymung woman picking cotton on a
plantation in Clarksdale, Mississippi. "[B]lack searopper society on the eve of the
introduction [in the 1940s] of the mechanical cotpacker [a major spur to the
migration] was the equivalent of big-city ghett@by today in many ways. It was the
national center of illegitimate childbearing andloé female-headed family." Ruby had
married young, but after her husband had been tedunto the army on the eve of
World War 1l she had fallen in love with a marrien, by whom she had had a child.
The man's wife died and Ruby married him, but theske up after a month. Glowing
reports from an aunt who had moved to Chicago jelesdi Ruby Daniels to move there
in 1946. She found a job doing janitorial work, lewentually lost the job and went on
public aid. She was unmarried, and had severalrem| when in 1953 she met "the
most important man in her life." Luther Haynes,rbor 1924 or 1925, a sharecropper
from Mississippi, had moved to Chicago in an efforeffect a reconciliation with his
wife. The effort had failed. When he met Ruby Déniee had a well-paying job in an
awning factory. They lived together, and had cleildrBut then "Luther began to drink
too much. When he drank he got mean, and he ang Raobld get into ferocious
quarrels. He was still working, but he wasn't algvayinging his paycheck home." Ruby
got work as a maid. They moved to a poorer patthetity. The relationship went
downhill. "It got to the point where [Luther] woulgb out on Friday evenings after
picking up his paycheck, and Ruby would hope heldr@ucome home, because she
knew he would be drunk. On the Friday evenings wreedid come home--over the
years Ruby developed a devastating imitation ohéytand could re-create the scene
quite vividly--he would walk into the apartment,tfmn a record and turn up the



volume, and saunter into their bedroom, a bottlene hand and a cigarette in the other,
in the mood for love. On one such night, Ruby's ¢agld, Kevin, was conceived. Kevin
always had something wrong with him--he was verpdyp he was scrawny, and he
had a severe speech impediment. Ruby was nevetoatihel out exactly what the
problem was, but she blamed it on Luther; all tlabhol must have gotten into his
sperm, she said.”

4

Ruby was on public aid, but was cut off when sowiatkers discovered she had a man
in the house. She got a night job. Luther was ss@g®o stay with the children while
she was at work, especially since they lived imagdrous neighborhood; but often
when she came home, at 3:00 a.m. or so, she wonttthe older children awake, and
when she would ask them if Luther had been thBeeahswer would be, ‘No, ma'am.""
Ruby's last aid check, arriving providentially afsiie had been cut off, enabled the
couple to buy a modest house on contract--it "Wgs wide margin, the best place she
had ever lived." But "after only a few months, Letthuined everything by going out
and buying a brand-new 1961 Pontiac. It meant rteohem than the house did, and
when they couldn't make the house payment, het@usan keeping the car" even
though she hadn't enough money to buy shoes fartifldren. The family was kicked
out of the house. They now moved frequently. Theyeanreaching rock bottom. At this
nadir, hope appeared in the ironic form of the Rbbaylor Homes, then a brand-new
public housing project, now a notorious focus afgladdiction and gang violence.
Ruby had had an application for public housingitnfébr many years, but the housing
authority screened out unwed mothers. Told by &baorker that she could have an
apartment in the Taylor Homes if she produced aiage license, she and Luther (who
was now divorced from his first wife) were marriedthwith and promptly accepted as
tenants. "The Haynes family chose to rejoice ifirtheod fortune in becoming
residents of the Robert Taylor Homes. As Ruby'slsony, who was twelve years old
at the time, says, 'l thought that was the bedldguplace in the world." "
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Even in the halcyon days of 1962, the Robert Taplomes were no paradise. There
was considerable crime, and there were gangs, ahy'sson Kermit joined one.
Kermit was not Luther's son and did not recognigealthority. The two quarreled a
lot. Meanwhile Luther had lost his job in the awgifiactory "that he had had for a
decade, and then bounced around a little. He dbst pecause of transportation
problems, because of layoffs, because of a bosgrdus illness, because of his
drinking, because he had a minor criminal recoavifing been in jail for disorderly
conduct following a fight with Ruby), and becauseditors were after him." He
resumed "his old habit of not returning from workeridays after he got his paycheck."
One weekend he didn't come home at all. In a se#rbls things Ruby discovered
evidence that Luther was having an affair with DbyoJohnson, a former neighbor.
"Luther was not being particularly careful; he saviborothy, who was younger than
Ruby, who had three children compared to Rubystewgho had a job while Ruby was
on public aid, the promise of an escape from thettghand he was entranced.” The



children discovered the affair. Kermit tried toastgle Luther. In 1965 Luther moved
out permanently, and eventually he and Ruby diwarce

6

Ruby remained in the Robert Taylor Homes until 19v®en she moved back to
Clarksdale. She had become eligible for social siydn 1978; and with her surviving
children (one of her sons had died, either a seiordmurdered) now adults, though
most of them deeply troubled adults and Kevin, whuby in a custody proceeding
described as retarded, still living at home, Rubyséttling into old age with a sense of
contentment about the circumstances she has foBudl'there has always been that
nagging sensation of incompleteness, which mad# fedt most directly in her
relationships with men."After divorcing Ruby, Luthidaynes married Dorothy
Johnson. He is still married to her, "owns a home¢he far South Side of Chicago, and
has worked for years as a parking-lot attendany; @mtently have he and Ruby found
that they can speak civilly to each other on thengh"

7

There is much more to the book than our parapraadexcerpts--much about other
migrants, about the travails of Ruby's childremgugldiscrimination against blacks in
both the North and the South, and about the psldfgoverty programs in Washington
and Chicago. But the excerpts we have quoted coathihe passages upon which the
Hayneses' lawsuit is founded.

8

The charge of libel is confined to three statementke book: that Haynes left his
children alone at night when he was supposed tedbehing them; that he lost a job or
jobs because of drinking; and that he spent money car that he should have used to
buy shoes for his children. We do not agree withdefendants that the dismissal of the
libel claim must be upheld because Haynes hagifeil@llege pecuniary loss from the
alleged libels ("special damages"). The rule imdlis, which used to be limited to
slander cases but has been extended to all detancatses, Brown & Williamson
Tobacco Corp. v. Jacobsdft,3 F.2d 262267 (7th Cir.1983), is that a plaintiff can
maintain a suit for defamation without proof of sjg¢ damages only if the defamatory
statement falls into one of four "per se" categoremmmission of a crime; infection
with a type of communicable disease that could €dlus infected person to be shunned;
malfeasance or misfeasance in the performance offiae or a job; and (what is

closely related, but less redolent of actual midomh and usable by business firms as
well as by workers or professionals) unfitnessoioe's profession or trade. Id. at 267-
68; Mittelman v. Witous, 135 Ill.2d 220, 142 11.De232, 241, 552 N.E.2d 973, 982
(1989). The statements that Haynes claims arepliisatan be interpreted, though just
barely, as implying that he was guilty of crimimaglect of his children and was unable
to discharge the duties of at least one of his pexsause of alcohol. Ever since
modification of the "innocent construction” doctim Chapski v. Copley Press, 92
lIl.2d 344, 65 lll.Dec. 884, 442 N.E.2d 195 (198&jich left the doctrine meaning
merely that a court should not strain to put a ehefi@ry interpretation on an ambiguous



statement, see id. 65 Ill.Dec. at 888, 442 N.Et21P8, lllinois courts (and federal
courts when interpreting lllinois law) have beemcfuo find implications of criminal
conduct or of employee or business misconductatestents that might have seemed
susceptible of an interpretation that would hakemsthem out of the per se categories.
See Babb v. MindeB06 F.2d 749758 (7th Cir.1986) (statement that employee had
"mooned" held actionable as an accusation of timeecof indecent exposure); Costello
v. Capital Cities Communications, Inc., 125 111.202, 126 Ill.Dec. 919, 925, 532
N.E.2d 790, 796 (1988) (statement that employedibddeld actionable as implying
lack of integrity in performance of duties); Flemin. Kane County, 636 F.Supp. 742,
746-47 (N.D.111.1986) (same); Crinkley v. Dow Jor&<€o., 119 Ill.App.3d 147, 74
lll.Dec. 636, 639, 456 N.E.2d 138, 141 (1983) @tatnt alleging payoffs to agents of
foreign governments held actionable); Brown & Vditison Tobacco Corp. v.
Jacobson, supra, 713 F.2d at 268-69 (allegatiaisiparette company attempted
through its advertising to entice children to smbké&d actionable).
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The requirement of proving special damages doegptddaynes from basing a libel
claim on two other statements in the book thatdreends are false: that his drinking
was responsible for Kevin's defects and that hiswes for leaving Ruby for Dorothy
were financial. (The second is an implication rathan an outright statement, but we
shall give Haynes the benefit of the doubt and msswith him that the book implies
that his motives were financial rather than--aeriptetation that the passage also
supports, and that the innocent-construction exen in its tempered form after
Chapski, might therefore require be placed on meae diffuse hope of betterment.)
These statements are not within any of the peasagories and therefore are not
actionable, because Haynes alleges no pecunianyirffhey probably would be
nonactionable in any event as obvious statemerdpiafon (Ruby's and Lemann's
respectively) rather than of fact. A statementaat s not shielded from an action for
defamation by being prefaced with the words "inapynion,” but if it is plain that the
speaker is expressing a subjective view, an inééapon, a theory, conjecture, or
surmise, rather than claiming to be in possessiabjectively verifiable facts, the
statement is not actionable. Milkovich v. Lorairudwal Co.497 U.S. 117-21, 110
S.Ct. 2695, 2704-07, 111 L.Ed.2d 1 (1990); Mittedrwva Witous, supra, 142 lll.Dec. at
241-43, 552 N.E.2d at 982-84; Beasley v. St. Md#gspital, 200 Ill.App.3d 1024, 146
lll.Dec. 714, 720, 558 N.E.2d 677, 683 (1990); GresNew York Times Co., 82
N.Y.2d 146, 603 N.Y.S.2d 813, 623 N.E.2d 1163 ()9%8e facts about Kevin's
condition and about the respective financial cirstances of Ruby and Dorothy were
uncontested, and Ruby and Lemann were entitleldeio interpretation of them. Luther
drank heavily; the proposition that a man's heawuykihg can, and that Luther's heavy
drinking did, damage a fetus is represented irbthak merely as Ruby's conjecture. A
reasonable reader would not suppose that she bafl pr even the scientific
knowledge that might ground a reasonable inferefisdor Luther's motives for
leaving Ruby for Dorothy, they can never be knoamnsiure (even by Luther) and
anyone is entitled to speculate on a person's e®from the known facts of his
behavior. Luther Haynes left a poor woman for & j@sor one, and Lemann drew a
natural though not inevitable inference. He did pretend to have the inside dope. He



and Ruby claim insight, not information that thaiptiff might be able to prove false in
a trial.
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Lemann's source for the only statements upon whither Haynes can base his claim
for defamation, as for most of the rest of whawhete about Haynes, was Ruby
Daniels. He had interviewed Haynes as well, butrigéayin his deposition denied that
Lemann had questioned him about his relationship Ruby. Haynes swears that he
never left his children alone in a dangerous neaghdod when he was supposed to be
with them, did not by his expenditures on the Rantleprive his children of shoes, and
was fired not for drinking but because he had lgpeen a bottle of liquor by a friend
which was found unopened in his pocket by his stgper; since his job was that of an
armed security guard, the supervisor was unwiliomtake a chance on the truthfulness
of his story. Haynes's version of how he lost aljebause of "drinking" is corroborated
by Lemann's notes of his interview with Haynes, ibutot mentioned in the book.
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It would take a trial to decide whether Ruby Dasi@nd hence Nicholas Lemann) or
Luther Haynes should be believed on these thretersaBut the district judge was
nevertheless correct to dismiss the defamatiomdiecause if the gist of a defamatory
statement is true, if in other words the statenseatibstantially true, error in detail is
not actionable. Berkos v. National Broadcasting, €61 Ill.App.3d 476, 113 lll.Dec.
683, 693-94, 515 N.E.2d 668, 678-79 (1987); Americdernational Hospital v.
Chicago Tribune Co., 136 lll.App.3d 1019, 91 llldd79, 782, 483 N.E.2d 965, 968
(1985); Tunney v. American Broadcasting Co., 108 ip.3d 769, 65 lll.Dec. 294,
297-98, 441 N.E.2d 86, 89-90 (1982); Vachet v. G@mMewspapers, Inc816 F.2d
313(7th Cir.1987); Herron v. King Broadcasting CallWash.2d 762, 776 P.2d 98,
102-05 (1989); Hovey v. lowa State Daily Publicat®oard, Inc., 372 N.W.2d 253,
256 (1a.1985); Tschirgi v. Lander Wyoming Staterdal; 706 P.2d 1116, 1120
(Wyo0.1985); Korkala v. W.W. Norton & Co., 618 F.$u@d52, 155 (S.D.N.Y.1985).
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To evaluate the application of this rule to Haysdibel claims requires us to consider
facts brought out in discovery and not contestétdpagh they are not in the book.
Haynes in his deposition admitted to drinking hbasturing the period when he lost his
job because of the unopened liquor bottle in hiskptb He admitted to being arrested
and jailed for assaulting a police officer afteinimg. When he walked out on Ruby he
also walked out on his four children by her, anddfased to support them. She was
forced to obtain court orders for child supportyhkes repeatedly flouted the orders and
eventually was jailed for contempt. During thewvalice proceedings it came out that,
after leaving Ruby, he and Dorothy Johnson hadahaarriage ceremony and he had
entered their names in the marriage registry otthety clerk's office--two years
before his divorce from Ruby.

13



Beside these uncontested facts--not to mentiofattie about Haynes in the book that
he does not contend are false--the alleged falskshpale. They do not exhibit him in a
worse light than a bare recitation of the uncoeté$acts about his behavior in relation
to Ruby and her children would do. For Lemanndeitt much that was true. He did not
mention the bigamous marriage, the repeated flgudfrchild-support orders, the arrest
for assaulting a police officer, or the jailing fmntempt. Substitute the true for the
false (if Haynes is believed), and the damage tynsis reputation would be no less.

14

The rule of substantial truth is based on a redagnthat falsehoods which do no
incremental damage to the plaintiff's reputatiomdbinjure the only interest that the
law of defamation protects. A news report that aord a false statement is actionable
"only when 'significantly greater opprobrium’ reésutom the report containing the
falsehood than would result from the report withina falsehood." Herron v. King
Broadcasting Co., supra, 776 P.2d at 102. Even wieeplaintiff in a defamation suit is
not a public figure, the Supreme Court insistdimmame of the First Amendment that
unless the author is deliberately lying or is reskly indifferent to the truth or falsity of
what he says (neither is a plausible hypothesis)h#re plaintiff must prove actual
though not necessarily pecuniary harm in ordeetomver damages. Gertz v. Robert
Welch, Inc. 418 U.S. 323349-50, 94 S.Ct. 2997, 3011-12, 41 L.Ed.2d 787 4).
Falsehoods that do not harm the plaintiff's repomatore than a full recital of the true
facts about him would do are thus not actionable ile making substantial truth a
complete defense and the constitutional limitatienslefamation suits coincide.

15

Ordinarily the question whether a defamatory warkubstantially true although
erroneous in some details is for the jury. KohkMest Hawaii Today, Inc., 65 Haw.
584, 656 P.2d 79, 84 (1982). But no reasonable gugn if it believed Luther Haynes
over Ruby Daniels on every issue on which theyediftould find that The Promised
Land was not substantially true in its depictiorLather at the time he lived with Ruby.
He was a heavy drinker, a bad husband, a bad fatherratic employee. These are
things either that he concedes or that are inctatigsestablished by the judicial
records in his matrimonial litigation. Whether leét the children alone at night on some
occasions when Ruby was working, or was fired farking rather than for having
liquor on his person while working, or preferredsfiend money on his car than on his
children's shoes, are details that, while notatjwvould not if corrected have altered
the picture that the true facts paint. And it makeglifference that the true facts were
unknown until the trial. A person does not havegally protected right to a reputation
based on the concealment of the truth. This isioitph the rule that truth--not just
known truth (see Restatement (Second) of Tortsl®58omment h (1977); Prosser
and Keeton on the Law of Torts 8§ 116, at pp. 84@h ed. 1984))--is a complete
defense to defamation. And the burden of provitgjtiarests on the plaintiff.
Philadelphia Newspapers, Inc. v. Heppss U.S. 767776, 106 S.Ct. 1558, 1563-64,
89 L.Ed.2d 783 (1986).

16



We must be careful, however, that we are not comgjrthe gist of the allegedly
defamatory statements so broadly as to invite diefiets to commit, in effect, a further
but privileged libel, by bringing to light everystireditable act that the plaintiff may
have committed, in an effort to show that he iSbasl" as the defamatory statements
depict him. This would strip people who had done thangs of any legal protection
against being defamed; they would be defamatiolawst The true damaging facts
must be closely related to the false ones. Butttsitis satisfied. Luther abandoned his
children and was eventually jailed for doing soe3é truths encompass and transcend
what, whether or not it might be elevated to criahimeglect, is, after all, common
enough--leaving children, some of them teenagetitended late at night. (And how
different is that from leaving a child at night v teenage babysitter?) An armed
security guard who is discovered by his employdrawe a bottle of liquor in his pocket
is equivalent in irresponsible employee conducrt@rdinary worker found drinking

on the job. And a decision to spend money on aather than on one's children's
clothes is subsumed by total financial abandonraganhe's children in violation of
court orders, an abandonment compounded by a bigemarriage to a woman who
herself had children. The allegedly false factsualhaither were variants of the true that
did not paint him in a worse light. Correspondiagtte "immaterial error[s]" of which
the substantial-truth cases speak, Sivulich v. HdWaublications, Inc., 126 Ill.App.3d
129, 81 lll.Dec. 416, 418, 466 N.E.2d 1218, 1284, the alleged falsehoods were
merely illustrations of undoubted truths about lasthlaynes's character at the time,
illustrations that even if false in detail conveymtdaccurate impression. They were
therefore substantially true within the meaningehhthis term must bear to make sense
of the cases.

17

The major claim in the complaint, and the focushef appeal, is not defamation,
however; it is invasion of the right of privacy. tiort law the term "right of privacy”
covers several distinct wrongs. Using a celebr{ty*sother person's) name or picture in
advertising without his consent. Carson v. Herafsydy Portable Toilets, In&698 F.2d
831 (6th Cir.1983); Martin Luther King, Jr., Center f8ocial Change, Inc. v. American
Heritage Products, Inc., 250 Ga. 135, 296 S.E.2d(6982); Haelan Laboratories v.
Topps Chewing Gun202 F.2d 8662d Cir.1953); Douglass v. Hustler Magazine, Inc.,
769 F.2d 11281138-39 (7th Cir.1985). Tapping someone's phonetherwise

invading a person's private space. De May v. Repé@ Mich. 160, 9 N.W. 146, 149
(1881); Rhodes v. Graham, 238 Ky. 225, 37 S.W.2(118981); Roach v. Harper, 143
W.Va. 869, 105 S.E.2d 564 (1958); Nader v. Gendbrs Corp., 25 N.Y.2d 560, 307
N.Y.S.2d 647, 544-55, 255 N.E.2d 765, 770-71 (19gtemann v. Time, Inc449

F.2d 2459th Cir.1971). Harassing a celebrity by followingr too closely, albeit on a
public street. Cf. Galella v. OnassAg7 F.2d 986995 and n. 12 (2d Cir.1973). Casting
a person in a false light by publicizing detaildlué person’'s life that while true are so
selected or highlighted as to convey a misleadimgression of the person's character.
Time, Inc. v. Hill,385 U.S. 374391-94, 87 S.Ct. 534, 543-45, 17 L.Ed.2d 456 7)96
Publicizing personal facts that while true and migleading are so intimate that their
disclosure to the public is deeply embarrassingpeégerson thus exposed and is
perceived as gratuitous by the community. Daily @gnbemocrat v. Graham, 276 Ala.
380, 162 So.2d 474 (1964); Barber v. Time, Inc8 B%. 1199, 159 S.W.2d 291



(1942); Diaz v. Oakland Tribune, Inc., 139 Cal.A31p118, 188 Cal.Rptr. 762, 767-78
(1983); Banks v. King Features Syndicate, Inc.F&upp. 352 (S.D.N.Y.1939). The
last, the publicizing of personal facts, is theemsf invasion of privacy charged by the
Hayneses.

18

Even people who have nothing rationally to be astthaf can be mortified by the
publication of intimate details of their life. Mogeople in no wise deformed or
disfigured would nevertheless be deeply upsetdienphotographs of themselves were
published in a newspaper or a book. They feel éineesway about photographs of their
sexual activities, however "normal,” or about araive of those activities, or about
having their medical records publicized. Althouglsiwell known that every human
being defecates, no adult human being in our spwahts a newspaper to show a
picture of him defecating. The desire for privaldystrated by these examples is a
mysterious but deep fact about human personalitiederves and in our society
receives legal protection. The nature of the inghigws, by the way, that the
defendants are wrong to argue that this brancheofight of privacy requires proof of
special damages. Manville v. Borg-Warner Codd8 F.2d 434436-37 (10th

Cir.1969); Vassiliades v. Garfinckel's, 492 A.2d5894 (D.C.App.1985).

19

But this is not the character of the depictionthefHayneses in The Promised Land.
Although the plaintiffs claim that the book depitteir "sex life" and "ridicules” Luther
Haynes's lovemaking (the reference is to the passagjuoted in which the author
refers to Ruby's "devastating imitation” of Lutkerianner when he would come home
Friday nights in an amorous mood), these charaetigons are misleading. No sexual
act is described in the book. No intimate detaisravealed. Entering one's bedroom
with a bottle in one hand and a cigarette in tlieois not foreplay. Ruby's speculation
that Kevin's problems may have been due to Luthaeving been a heavy drinker is not
the narration of a sexual act.

20

We said that proof of special damages is not reduit a case in which the public
revelation of personal facts is claimed to be amasion of privacy. Even so, a plaintiff

is not allowed to evade the rule that requires pobguch damages in defamation cases
(outside the per se categories) by attemptingdeegthat some of the personal facts
publicized about him are false, unless he is pegptr prove special damages--and
perhaps, as we are about to see, there is no &uhlégynes denies that his drinking had
anything to do with his son Kevin's defects or thatvas actuated by mercenary
considerations in leaving Ruby for Dorothy. Theeaidls, we have seen, could not be
made the basis of a libel case in the absenceoof pf special damages, here lacking.
No more, we think, can they be used to enhancesaqyrcase, whether it is a false-
light case, Brown & Williamson Tobacco Corp. v. dason, supra, 713 F.2d at 267;
Harte v. Chicago Council of Lawyers, 220 Ill.App.385, 163 Ill.Dec. 324, 327, 329,
581 N.E.2d 275, 278, 280 (1991); Schaffer v. Zekmi&6 Ill.App.3d 727, 143 lll.Dec.



916, 921-22, 554 N.E.2d 988, 993-94 (1990); seegdly Restatement (Second) of
Torts, supra, 8 652E, comment e, or, as here,aatasut the publication of private
facts. Leidholdt v. L.F.P. Inc860 F.2d 890895 (9th Cir.1988). Indeed, that type of
case presupposes the truth of the facts disclédeld.they are false, the interest
invaded is that protected by the defamation arskflight torts: the interest in being
represented truthfully to the world.

21

Absence of special damages may be the reason whyapneses have not appealed the
dismissal of their claim that the defendants cashér in a false light--though in

fairness to him we should point out that they mayehplaced him in a false light with
respect to his motives for leaving Ruby. Lemanmtsrview notes suggest (as the book
does not, at least not clearly) that the majoredéhce which Haynes perceived between
the two women was one of character rather thamahtial wherewithal. According to
the notes, Haynes told Lemann that Ruby "never edatd work. She wanted to sit
around and be on aid. | called Ruby and asked hgrshe let 'Nita [their daughter]

have a baby and she said, She's grown. | couldndlb that talk, so | said forget it.
Ruby was on aid when | met her, and she wantedye more kids so she could have
more aid. Dorothy had three kids, and a job."

22

This is an aside. The branch of privacy law thatitayneses invoke in their appeal is
not concerned with, and is not a proper surrogatéefjal doctrines that are concerned
with, the accuracy of the private facts revealed toncerned with the propriety of
stripping away the veil of privacy with which wevaw the embarrassing, the shameful,
the tabooed, truths about us. Leidholdt v. L.F¥e.,Isupra, 860 F.2d at 895. The
revelations in the book are not about the intinttiails of the Hayneses' life. They are
about misconduct, in particular Luther's. (Thereasy little about Dorothy in the book,
apart from the fact that she had had an affair witther while he was still married to
Ruby and that they eventually became and have reddawfully married.) The
revelations are about his heavy drinking, his usistamployment, his adultery, his
irresponsible and neglectful behavior toward hievaind children. So we must consider
cases in which the right of privacy has been indoke a shield against the revelation of
previous misconduct.
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Two early cases illustrate the range of judiciatiting. In Melvin v. Reid, 112

Cal.App. 285, 297 Pac. 91 (1931), the plaintiff vaafermer prostitute, who had been
prosecuted but acquitted of murder. She later hadied and (she alleged) for seven
years had lived a blameless respectable life mnancunity in which her lurid past was
unknown--when all was revealed in a movie abountibeder case which used her
maiden name. The court held that these allegasitated a claim for invasion of
privacy. The Hayneses' claim is similar althougtsldramatic. They have been a
respectable married couple for two decades. Lgtladcbhol problem is behind him. He
has steady employment as a doorman. His wife igsenand in 1990 he told Lemann



that the couple's combined income was $60,000 & l#eais not in trouble with the
domestic relations court. He is a deacon of hisadhuHe has come a long way from
sharecropping in Mississippi and public housin@hicago and he and his wife want to
bury their past just as Mrs. Melvin wanted to dd anMelvin v. Reid was held entitled
to do. Cf. Briscoe v. Reader's Digest Ass'n, 43ctieh29, 93 Cal.Rptr. 866, 483 P.2d 34,
43 (1971). In Luther Haynes's own words, from l@paskition, "I know | haven't been

no angel, but since almost 30 years ago | havetunmy life completely around. |
stopped the drinking and all this bad habits aaotf Bke that, which | deny, some of [it]

| didn't deny, because | have changed my lifeaketme almost 30 years to change it
and | am deeply in my church. | look good in thesgf my church members and my
community. Now, what is going to happen now whas plublic reads this garbage
which | didn't tell Mr. Lemann to write? Then dii$ is going to go down the drain.

And | worked like a son of a gun to build myselfin@ good reputation and he has torn
it down."
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But with Melvin v. Reid compare Sidis v. F-R Puhlisg Corp., 113 F.2d 806 (2d
Cir.1940), another old case but one more consomiimtmodern thinking about the
proper balance between the right of privacy andrdmedom of the press. A child
prodigy had flamed out; he was now an eccentriltisec The New Yorker ran a "where
is he now" article about him. The article, entitlégril Fool,” did not reveal any
misconduct by Sidis but it depicted him in mockinges as a comical failure, in much
the same way that the report of Ruby's "devastatiigtion” of the amorous Luther
Haynes could be thought to have depicted him asracal failure, albeit with sinister
consequences absent from Sidis's case. The invakidis's privacy was palpable.
But the publisher won. No intimate physical detailSidis's life had been revealed,;
and on the other side was the undoubted newswessiof a child prodigy, as of a
woman prosecuted for murder. Sidis, unlike Mrs. \Welwas not permitted to bury his
past.
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Evolution along the divergent lines marked out bglWh and Sidis continued, compare
Barbieri v. News-Journal Co., 56 Del. 67, 189 A7Z@® (1963), with Virgil v. Time,
Inc.,527 F.2d 11279th Cir.1975)--until Cox Broadcasting Corp. v.i0g420 U.S.

469, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975), which mayehconsigned the entire
Melvin line to the outer darkness. Rawlins v. Hubslon Publishing Co., 218 Kan. 295,
543 P.2d 988, 993-96 (1975); Romaine v. Kalling®9 N.J. 282, 537 A.2d 284, 294-
95 (1988); cf. Forsher v. Bugliosi, 26 Cal.3d 7983 Cal.Rptr. 628, 639, 608 P.2d 716,
726-27 (1980); Street v. National Broadcasting 645 F.2d 12271235-36 (6th
Cir.1981). A Georgia statute forbade the publicatb names of rape victims. A
television station obtained the name of a woman dwbeen raped and murdered
from the indictment of her assailants (a publicudoent), and broadcast it in defiance
of the statute. The woman's father brought a tottagjainst the broadcaster, claiming
that the broadcast had violated his right of prywahe broadcaster argued that the
name of the woman was a matter of public concarntie Georgia supreme court held
that the statute established the contrary, anchadfi a finding of liability. The U.S.



Supreme Court reversed, holding that the statuiated the First Amendment. The
Court declined to rule whether the publicationratiful information can ever be made
the basis of a tort suit for invasion of privacuyt beld that the First Amendment creates
a privilege to publish matters contained in pubdicords even if publication would
offend the sensibilities of a reasonable persomury tater the Court extended the rule
laid down in Cox to a case in which a newspapelighd a rape victim's name (again
in violation of a state statute) that it had ob¢gifirom a police report that was not a
public document. Florida Star v. B.J.B91 U.S. 524532, 109 S.Ct. 2603, 2608, 105
L.Ed.2d 443 (1989). Again the Court was carefultodtold that states can never
provide a tort remedy to a person about whom tulithiut intensely private,
information of some interest to the public is psbéd. Id. at 541, 109 S.Ct. at 2613.
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We do not think the Court was being coy in Cox loriBla Star in declining to declare
the tort of publicizing intensely personal facttatly defunct. (Indeed, the author of
Cox dissented in Florida Star.) The publicatiofiazts in a public record or other
official document, such as the police report inft&rida Star, is not to be equated to
publishing a photo of a couple making love or gieason undergoing some intimate
medical procedure; we even doubt that it would neakldference in such a case if the
photograph had been printed in a government docu(sawn the patient's file in a
Veterans Administration hospital).
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Yet despite the limited scope of the holdings ok@ad Florida Star, the implications
of those decisions for the branch of the rightroigcy that limits the publication of
private facts are profound, even for a case suthiga# which, unlike Melvin v. Reid,
the primary source of the allegedly humiliatinggmsral facts is not a public record.
(The primary source is Ruby Daniels.) The Courttnbatieve that the First
Amendment greatly circumscribes the right even piffigate figure to obtain damages
for the publication of newsworthy facts about hewen when they are facts of a kind
that people want very much to conceal. To be ifiedtin the newspaper as a rape
victim is intensely embarrassing. And it is notited embarrassment. No one asks to be
raped; the plaintiff in Melvin v. Reid did not askbe prosecuted for murder
(remember, she was acquitted, though whether ghalgcwas innocent is unknown);
Sidis did not decide to be a prodigy; and Lutheyrs did not aspire to be a
representative figure in the great black migrafrem the South to the North. People
who do not desire the limelight and do not delibelyachoose a way of life or course of
conduct calculated to thrust them into it nevegbglhave no legal right to extinguish it
if the experiences that have befallen them are wewiky, even if they would prefer
that those experiences be kept private. The pdisgisi an involuntary loss of privacy
is recognized in the modern formulations of thignwh of the privacy tort, which
require not only that the private facts publicibedsuch as would make a reasonable
person deeply offended by such publicity but aled they be facts in which the public
has no legitimate interest. Leopold v. Levin, 424 434, 259 N.E.2d 250 (1970);
Beresky v. Teschner, 64 Ill.App.3d 848, 21 1I.DB82, 536-37, 381 N.E.2d 979, 983-
84 (1978); Anonsen v. Donahue, 857 S.W.2d 700,(Té4.App.1993); Diaz v.



Oakland Tribune, Inc., supra, 188 Cal.Rptr. at 768Gilbert v. Medical Economics
Co.,665 F.2d 305307-08 (10th Cir.1981); Campbell v. Seabury Pré$4 F.2d 395
(5th Cir.1980) (per curiam); Restatement (Secomd)ots, supra, 8 652D(b).
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The two criteria, offensiveness and newsworthinassrelated. An individual, and

more pertinently perhaps the community, is mostraded by the publication of

intimate personal facts when the community hasterest in them beyond the
voyeuristic thrill of penetrating the wall of prieathat surrounds a stranger. The reader
of a book about the black migration to the Northuldchave no legitimate interest in the
details of Luther Haynes's sex life; but no suctaitkeare disclosed. Such a reader does
have a legitimate interest in the aspects of Lighmmduct that the book reveals. For
one of Lemann's major themes is the transpositimnally intact of a sharecropper
morality characterized by a family structure "matchal and elastic" and by an
"extremely unstable" marriage bond to the slumtheforthern cities, and the
interaction, largely random and sometimes perverfsihat morality with governmental
programs to alleviate poverty. Public aid policikscouraged Ruby and Luther from
living together; public housing policies precipgdta marriage doomed to fail. No detail
in the book claimed to invade the Hayneses' priveieyt germane to the story that the
author wanted to tell, a story not only of legittméut of transcendent public interest.
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The Hayneses question whether the linkage betweeauthor's theme and their private
life really is organic. They point out that manysob histories do not mention
individuals at all, let alone by name. That is triMieich of social science, including
social history, proceeds by abstraction, aggregaiad quantification rather than by
case studies; the economist Robert Fogel has Wwwbal prize for his statistical studies
of economic history, including, not wholly unreldt® the subject of Lemann's book,
the history of Negro slavery in the United Statst it would be absurd to suggest that
cliometric or other aggregative, impersonal methafdoing social history are the only
proper way to go about it and presumptuous to ckaien that they are the best way.
Lemann's book has been praised to the skies bpglisthed scholars, among them
black scholars covering a large portion of the idgical spectrum--Henry Louis Gates
Jr., William Julius Wilson, and Patricia Williamsemann's methodology places the
individual case history at center stage. If he camell the story of Ruby Daniels
without waivers from every person who she think&ler wrong, he cannot write this
book.
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Well, argue the Hayneses, at least Lemann could blagnged their names. But the use
of pseudonyms would not have gotten Lemann and Koibphe legal hook. The

details of the Hayneses' lives recounted in the&klvoauld identify them unmistakably

to anyone who has known the Hayneses well for g tome (members of their families,
for example), or who knew them before they got redrrand no more is required for
liability either in defamation law, Rosenblatt va&,383 U.S. 7579-87, 86 S.Ct. 669,



672-77, 15 L.Ed.2d 597 (1966); Stevens v. Tillngsb F.2d 394397 (7th Cir.1988);
Brown & Williamson Tobacco Corp. v. Jacobson, syuds8 F.2d at 267, or in privacy
law. Daily Times Democrat v. Graham, supra, 1628&at 476; Vassiliades v.
Garfinckel's, supra, 492 A.2d at 588. Lemann wdwade had to change some, perhaps
many, of the details. But then he would no longerenbeen writing history. He would
have been writing fiction. The nonquantitative stodlliving persons would be
abolished as a category of scholarship, to be ceglay the sociological novel. That is
a genre with a distinguished history punctuatefeloyous names, such as Dickens,
Zola, Stowe, Dreiser, Sinclair, Steinbeck, and Wgdtiut we do not think that the law of
privacy makes it (or that the First Amendment wopgdmit the law of privacy to make
it) the exclusive format for a social history ofifig persons that tells their story rather
than treating them as data points in a statissicaly. Reporting the true facts about real
people is necessary to "obviate any impressionttiegproblems raised in the [book] are
remote or hypothetical." Gilbert v. Medical EconesCo., supra, 665 F.2d at 308. And
surely a composite portrait of ghetto residentsldidne attacked as racial stereotyping.
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The Promised Land does not afford the readerliatitig glimpse of tabooed activities.
The tone is decorous and restrained. Painful thaugtor the Hayneses to see a past
they would rather forget brought into the publiewj the public needs the information
conveyed by the book, including the information attlouther and Dorothy Haynes, in
order to evaluate the profound social and politigggstions that the book raises. Given
the Cox decision, moreover, all the discreditabldd about the Hayneses that are
contained in judicial records are beyond the posteort law to conceal; and the
disclosure of those facts alone would strip awaytlayneses' privacy as effectively as
The Promised Land has done. (This case, it coulttdpeed, has stripped them of their
privacy, since their story is now part of a judieecord--the record of this case.) We do
not think it is an answer that Lemann got his féicdsn Ruby Daniels rather than from
judicial records. The courts got the facts from RulVe cannot see what difference it
makes that Lemann went to the source.
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Ordinarily the evaluation and comparison of offeesiess and newsworthiness would
be, like other questions of the application ofgalestandard to the facts of a particular
case, matters for a jury, not for a judge on a amtor summary judgment. But
summary judgment is properly granted to a defendéuein on the basis of the evidence
obtained in pretrial discovery no reasonable juoyld render a verdict for the plaintiff,
Anderson v. Liberty Lobby, Inc477 U.S. 242250-52, 106 S.Ct. 2505, 2511-12, 91
L.Ed.2d 202 (1986), and that is the situation hiiemodern cases decided after Cox,
and precious few before, go as far as the plasnvibuld have us go in this case. Almost
all the recent cases on which they rely, such ggaa Thoroughbred Racing Ass'n of
North America, Inc.787 F.2d 4639th Cir.1986) (per curiam); Hawkins by Hawkins v.
Multimedia, Inc., 288 S.C. 569, 344 S.E.2d 145 @9and Times Mirror Co. v.
Superior Court, 198 Cal.App.3d 1420, 244 Cal.Rs6, 564 (1988), involve the
vindication of paramount social interests, sucthagprotection of children, patients,
and witnesses--interests not involved in this cake. plaintiffs' best post-Cox cases are



Vassiliades v. Garfinckel's, supra, and Huskeyatidthal Broadcasting Co., 632
F.Supp. 1282, 1290-92 (N.D.Ill.1986), the formardlving before-and-after photos of a
face lift, the latter involving television pictures$ a prisoner dressed only in gym shorts.
Photographic invasions of privacy usually are ngamful than narrative ones, and
even partial nudity is a considerable aggravataugdr. Vassiliades also involved the
special issue of patient rights, though it wasemphasized by the court.
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lllinois has been a follower rather than a leadenecognizing claims of invasion of
privacy. Lovgren v. Citizens First National Ban261lll.2d 411, 128 Ill.Dec. 542, 534
N.E.2d 987 (1989); Leopold v. Levin, supra, 259 Hdeat 254; Miller vMotorola,

Inc., 202 lll.App.3d 976, 148 lll.Dec. 303, 560 N2H 900 (1990); Eick v. Perk Dog
Food Co., 347 lll.App. 293, 106 N.E.2d 742, 7435280 Douglass v. Hustler
Magazine, Inc., supra, 769 F.2d at 1133, 1138;iBsazv. Amoco Petroleum

Additives Co., 6 F.2d 1176, 1183 (7th Cir.1993)e fhaintiffs are asking us to
innovate boldly in the name of the Illinois coursd such a request is better addressed
to those courts than to a federal court. If thénpiés had filed this case in an lllinois
state court and it had been removed to the fedestalct court, they would have had no
choice, and then we would have been duty-boune t@askinnovative as we thought it
plausible to suppose the lllinois courts would Bet the plaintiffs filed this suit in the
district court originally--they chose the federafdm. And we have said before and will
say again that plaintiffs who seek innovationstateslaw are ill advised to choose a
federal court as their forum. Anderson v. MaratRetroleum Co.801 F.2d 936942

(7th Cir.1986); Afram Export Corp. v. Metallurgikalyps, S.A.772 F.2d 13581370
(7th Cir.1985). To any suggestion that the outemigis of liability should be left to a
jury to decide we reply that in cases involving tights protected by the speech and
press clauses of the First Amendment the couristios firm judicial control of the

jury. For the general principle, see New York Tin@s v. Sullivan376 U.S. 254285,
84 S.Ct. 710, 728-29, 11 L.Ed.2d 686 (1964); Gre#&r®ooperative Publishing
Association, Inc. v. BresleB98 U.S. 611, 90 S.Ct. 1537, 1540, 26 L.Ed.2d 6 (1970),
and Bose Corp. v. Consumer Unid6 U.S. 485505-11, 104 S.Ct. 1949, 1962-65, 80
L.Ed.2d 502 (1984); for its application in privacgses, see Anonsen v. Donahue,
supra, 857 S.W.2d at 704-06; Gilbert v. Medical aruics Co., supra, 665 F.2d at
309-10 n. 1, and Campbell v. Seabury Press, s@fpfal.2d at 397. The publication of
books is not at the sufferance of juries.
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Does it follow, as the Hayneses' lawyer asked atoritally at oral argument, that a
journalist who wanted to write a book about conterapy sexual practices could
include the intimate details of named living pes@exual acts without the persons’
consent? Not necessarily, although the revelatiGuch details in the memoirs of
former spouses and lovers is common enough anly pn@r/okes a lawsuit even when
the former spouse or lover is still alive. The coféhe branch of privacy law with
which we have been dealing in this case is theeptioin of those intimate physical
details the publicizing of which would be not mgrembarrassing and painful but
deeply shocking to the average person subjecteddio exposure. The public has a



legitimate interest in sexuality, but that intenesty be outweighed in such a case by the
injury to the sensibilities of the persons madeafday the author in such a way.
Restatement (Second) of Torts, supra, 8 652D, carthiméAt least the balance would

be sufficiently close to preclude summary judgnfenthe author and publisher. Miller

v. Motorola Inc., 202 1ll.App.3d 976, 148 lll.Dec. 303, 3@H0 N.E.2d 900, 903

(1990); Garner v. Triangle Publications, Inc., 98upp. 546, 550 (S.D.N.Y.1951).

The judgment for the defendants is
35

AFFIRMED.
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