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Abstract — Society has a strong interest in a robust public debate about history and this interest
even increases in the case of past public figures, in the case of victims of atrocity crimes, and
with the passage of time. From an international human rights perspective, the free expression
about history can be restricted only under carefully determined circumstances and narrowly
formulated conditions in the service of a few explicit purposes. Memory and tradition are not
among these purposes. However, memory and tradition can be reframed in terms of permissible
purposes with relative ease: “respect for the memory of the dead” can be rephrased as an
application of “respect of the rights or reputations of others,” and “protection of the tradition of
the ancestors” as a form of “public morals.” With these reframing options in mind, I balanced the
interests of history, memory, and tradition against each other. Within strict limits, “memory” can
be seen as a guarantee for reputation and privacy, and “tradition” as a guarantee for morals. If
that is the case, memory and tradition act as acceptable checks on how a society deals with its
past. Memory and tradition then trump history. In all other cases – the large majority – they are
problematic limits: in overprotecting them, memory and tradition distort and censor talk about the
past. Memory and tradition then trample history.

*****
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Mes larmes ne la ressusciteront pas. C’est pourquoi je pleure.
(My tears will not bring her back to life. That is why I am crying.)
—Anonymous French epitaph1

For those interested in the past, there is one mesmerizing and inescapable triangle: the past is a
field situated between memory, tradition, and history. It never tires to observe how these triangle
points relate to each other. Memory recasts history and molds tradition. Tradition informs history
and expresses memory. History studies tradition and criticizes memory. But what if two of them
try to domesticate the third? What happens when memory and tradition attempt to control
history?
This scenario in which memory and tradition limit history is under scrutiny here. Few will
adhere to the position that the scenario is unthinkable even in those cases where history, memory,
and tradition, drawing on the same past, tend to operate in unison. Many will find limits to the
free expression of opinions about history in the name of memory and tradition acceptable to a
certain degree because they think that opinions about history should respect not only the facts
about past events but also, at least to some degree, the opinions and feelings of those who
experienced them and the customs of their community. In fact, limits to the free expression about
history in the name of memory and tradition, however acceptable in some circumstances, are also
deeply problematic if we take the international human rights framework into consideration. Why?
Within the human rights framework, free expression can be restricted only for a few selected
purposes under carefully determined circumstances and conditions. Memory and tradition are not
among these purposes.
How should we solve this puzzle? First I will have a close look at the three interests at stake:
history, memory, and tradition. “History” is best defined as the systematic study of the past,
“memory” as the memory about persons who played a role in the past, and “tradition” as the
customs and practices transferred from the past to the present. Therefore, a more precise and
testable reformulation of the triangle with its three interests would be: freedom of expression
about history, respect for the memory of the dead, and protection of the tradition of the ancestors.
Once these interests are introduced, I will balance them against each other and evaluate the
outcome of that balancing act.
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The first interest: freedom of expression about history
The global standards that regulate the universal freedoms of opinion and expression are set out in
Article 19 of the International Covenant on Civil and Political Rights (ICCPR). Article 19.1
describes the formation of opinions, Article 19.2 their expression, and Article 19.3 their
restriction.2

Article 19 ICCPR
1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or through any other media of his
choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain restrictions, but
these shall only be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of public
health or morals.
The United Nations (UN) Human Rights Committee – the body that monitors compliance with
the ICCPR – recalled why the freedoms of opinion and expression are so important for
individuals, for society, and for the state:
[They] are indispensable conditions for the full development of the person … They
constitute the foundation stone for every free and democratic society … Freedom of
expression is a necessary condition for the realization of the principles of transparency and
accountability that are, in turn, essential for the promotion and protection of human rights.3
Article 19.3 of the ICCPR describes the regime of requirements for the legitimate restriction of
free expression.4 These requirements embody the idea that the right to freedom of expression,
although universal, is not absolute. Two general rules of interpretation underlie this idea: only
states may permissibly restrict free expression and the scope of restrictions is itself restricted and
should never undermine the essence of the right to free expression.5 Based on these rules, a
balancing test to assess the appropriateness of restrictions on free expression has been developed.
The balancing test is itself based on a set of five principles.6
The principles of predictability and transparency prescribe that free-expression restrictions
must be provided by law, which should be clear and accessible to everyone. The principles of
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necessity and proportionality prescribe that free-expression restrictions must be shown to be
“necessary” and be the least restrictive means required to achieve the purported aim. Restrictions
that are “unnecessary” or “disproportional” (for example, harsh sanctions) produce chilling
effects on free expression.7 The principle of legitimacy, finally, identifies the two areas of
legitimate interests on which free-expression restrictions can be based: a private area (“respecting
the rights or reputations of others”) and a public area (“protecting national security, public order,
public health, and public morals”).8 Significantly, this list is exclusive, which means that other
interests are not permissible grounds of restriction. The problem we discuss here is a consequence
of this exclusivity: does the fact that memory and tradition are not on the list mean that they are
not permissible grounds for restricting the free expression about history?
In applying these five principles to the study of history, courts have often reiterated that the
broad right to free expression includes the right of everyone (not just professional historians) to
seek the historical truth. Seeking, receiving, and imparting historical information and ideas and
participating in free and critical historical debate represent strong personal interests. At the
collective level, societies also entertain an interest in such a public exchange and debate because
the historical truths that may be their outcome are important in themselves and instrumental in
achieving other fundamental goals, such as democracy and justice.9 This view implies that the
criminal law is usually a disproportionate legal means to solve memory- and tradition-related
conflicts. As a rule, acts of history which are perceived as attacks to memory and tradition should
be seen as a tort, not a criminal offense.10 If the tort is proven and a remedy is deemed necessary,
one should think of non-intrusive remedies such as the issuance of an apology, a correction
and/or a reply, or the publication of the court judgment that finds a statement about history to be
an attack to memory or tradition.11 Perhaps such remedies could extend to (moderate) damages
and in exceptional cases to (temporary) bans, but never to censorship or imprisonment.
Clearly, the rule is that freedom of expression about history is a normal application of the
general freedom of expression. But three factors make it not a normal, but a strong application of
the general freedom of expression: two refer to the subjects of history and one to the passage of
time. Because history deals so frequently with public figures as subjects, I should recall the
widely accepted principle that public figures are required to accept a greater degree of criticism
than private citizens:12 the more prominent people are, the less the protection of their private
sphere and the larger the public interest in gathering information about them. Despite this
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principle, public figures often tolerate less rather than more criticism of their conduct and sue
more rather than less in many corners of the world.13 Public figures, however, while possessing
privacy like everyone else, do so much less than private citizens because by appearing on the
public scene they sacrifice a part of their privacy to the public. German-speaking jurisdictions
often label public figures as “figures of contemporary history” and further subdivide them into
absolute and relative public figures. Absolute public figures are persons “who because of their
status or relevance or public function are famous outside a certain context or irrespective of a
certain contemporary … event,”14 for example, monarchs, presidents, politicians exercising
official functions, and celebrities. They retain a sphere of intimacy that nobody may intrude
because privacy is a universal right applicable to everyone. Relative public figures are those
whose “fame” is related to a particular event, often a crime or trial. Private figures are figures
unknown to the general public. Absolute public figures have less privacy protection than relative
public figures, and the latter less than private ones.15
The second factor concerns the victims of atrocity crimes (an umbrella term for genocide,
crime against humanity, and war crime). Many crimes are subject to statutes of limitation,
meaning that they may not be prosecuted after a certain amount of time has elapsed. In principle,
such time bars serve the fair trial principle, inter alia because the collection of evidence becomes
more problematic over time. However, in effectively foreclosing prosecution, they often function
as de facto amnesties. That is the reason why, according to international law, atrocity crimes are
exempted from time bars (they are imprescriptible) and why amnesty laws are sometimes
annulled to the effect that cases previously closed can be reopened.16 A corollary of the duty to
investigate atrocity crimes is the right to the truth, the inalienable, non-derogable, and
imprescriptible right of victims of human rights violations, their families, and society at large “to
know the truth about past events concerning the perpetration of heinous crimes and about the
circumstances and reasons that led, through massive or systematic violations, to the perpetration
of those crimes.”17 In the event of death or disappearance, it includes the right to know the
victim’s fate.
Finally, courts have repeatedly stated that the passage of time is an important factor to be
taken into account when evaluating free-expression limits: the longer ago the historical period
under discussion, the less reason there is to limit free expression about it.18 There exists a
presumption – rapidly increasing over time – in favor of free expression.
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In sum, the free-expression interest represented by an exchange and debate about history
belongs to all and, when balanced against other interests, it is so strong that there is little scope
for its restriction.

The second interest: respect for the memory of the dead
The two competing interests, respect for the memory of the dead and protection of the tradition of
the ancestors, are potential limitations on this interest in free expression about history. I will first
analyze the elusive phrase “respect for the memory of the dead.” The concept of “memory” in the
phrase “memory of the dead” cannot be the memory of the dead themselves, because the dead do
not have a memory. Rather, the “memory of the dead” is a certain set of ideas about the life of a
deceased person that lingers in the mind of the living – the surviving relatives and circle of
friends of the deceased in the first place – and usually gives them some peace of mind. If this
peace of mind is left untouched, one could say that there is “respect for the memory of the dead.”
Statements of fact or opinion about the dead person can interfere with this “memory of the dead,”
however, and they are then perceived as “disrespect for the memory of the dead” which cannot be
left unanswered.
A crucial measure to protect “the memory of the dead,” therefore, is litigation. The question
then is to know what is litigated and who?19 If we try to define the objectionable conduct (the
what) we mean written, oral, or visual statements (for example of a medical, sexual, or financial
nature) in obituaries and biographies or images and footage showing dead bodies.20 If we inspect
legal codes and cases, we see that there is a multitude of terms – I counted 28 – to describe such
objectionable conduct. It is said that the memory of the dead is abused, affronted, attacked,
belittled, besmirched, blackened, debased, defamed, demeaned, denigrated, depreciated,
desecrated,21 discredited, dishonored, disparaged, disrespected, held in contempt, infringed,
insulted, libeled, offended, outraged, shamed, slandered, tarnished, undermined, vilified, or
violated. Almost all of these terms – except perhaps “abused” and “violated” – refer to
defamation, which is the intentional impairment of a reputation, that is, a person’s good name or
fame, the esteem in which one is generally held within a particular community.22 Memory and
reputation are close concepts and so are their counterparts – disrespect for memory and
defamation. If we want to study disrespect for the memory of the dead, therefore, we often have
to look for defamation of the dead in practice.23 Both are personality aspects of the dead.24
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We should also ask ourselves who is harmed by the objectionable conduct. Three theories try to
answer this question of legal standing.25 They are not mutually exclusive. The first theory holds
that it is the dead themselves who are harmed. The difficulty with this theory is that the dead, as
past persons, cannot be harmed anymore: they constitute a particular ontological category,
fundamentally different from the living.26 Many, mostly common-law, jurisdictions therefore apply
the Roman maxim “actio personalis moritur cum persona” (personal action dies with the person).27
Perhaps surprisingly, this is not a general rule. The concepts of disrespect for the memory of the
dead and defamation of the dead are incorporated into the criminal or civil codes of dozens of
countries to tackle attacks on the memory of the dead, notwithstanding the fact that most of these
codes are silent about the dead as legal subjects.28 Furthermore, two categories of dead persons can
be shielded by more specific legislation: heads of state and victims of atrocity crimes. First, some
deceased heads of state and government (Atatürk, Khomeini, and the Thai monarchs, for example)
have their memory protected by special laws.29 Second, those who deny that an atrocity crime ever
occurred are seen as demeaning the victims that died during that catastrophe and therefore fall
within the ambit of genocide denial laws or – if the denial transcends the required threshold of
incitement – of hate speech laws.30
The second theory holds that those harmed are the surviving relatives.31 Most judges, not at
ease with the first theory and therefore prone to evade the question whether the dead can be
defamed, opt for this second theory.32 The theory is limited to first-degree relatives because in
general it is only they who suffer severe emotional distress when the memory of a deceased loved
one is disrespected.33 Distant relatives and the circle of friends of the deceased are generally
incapable of feeling the same depth of pain regarding the deceased and are therefore excluded
from standing. Among first-degree relatives we count partners, parents, and children. With regard
to partners and parents, we can say that the importance of reputation grows with age: the older
persons are, the more sensitive they become to the loss of reputation, including their own
reputation and those of their deceased family members.34 In addition, some people, especially
elderly persons, actively manage their legacy in order to influence the “verdict of history” about
their lives by censoring autobiographical records or writing memoirs. Some leave instructions on
how to deal with post-mortem defamation. Their relatives can continue this strategy of protecting
the desired image of the deceased against the disclosure of information about them after their
deaths.35 Obviously, also children have legal standing but their case is different from partners and
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parents. If they are still very young, a problem arises. A young child may at first be unaware of
the pain caused by a statement that defamed its dead parent and only later come to feel the
intense disrespect and suffer from it. This delayed pain can be called “transgenerational harm.”
There is a debate about how this exactly works. It recently even reached the judges of the
International Criminal Court.36
The third theory holds that it is society as a whole which is affected by the attacks on the dead,
for two diverging reasons. First, it can be argued that if society as a whole is to survive, it has an
interest in the truth and this core interest is diminished if lies about the dead can spread with
impunity. Next, society as a whole has an interest in cultivating respect for its dead because such
posthumous respect will provide its citizens with a reasonable expectation of being treated
decently after their deaths themselves and thus contribute to norms of civility and to peace.37 We
could call this the Golden Rule for the Dead: do unto the dead as you would have others do unto
you after you die.

The third interest: protection of the tradition of the ancestors
From respect for our dead to respect for the ancestors is but a tiny step.38 In 1907, the writer
Gilbert Chesterton wrote approvingly: “Tradition means giving votes to the most obscure of all
classes, our ancestors. It is the democracy of the dead … We will have the dead at our
councils.”39 The formula “tradition of the ancestors” is no less elusive than the formula “memory
of the dead.” Whereas “memory of the dead” refers to words and images about deceased persons
expressed in the present, “tradition of the ancestors” points to practices from selected deceased
persons still applied in the present:40 it can be described tentatively as a set of old customs and
practices that are transferred over the generations and repeated in the present.41 Tradition is
generally seen as an expression of collective memory; and like collective memory it is a concept
vulnerable to distortion and manipulation. In particular, tradition is often presented as an
unchanging and quasi-timeless expression of memory and identity. Determining a tradition is a
complex operation with hard questions to answer: who are the dead that are elevated to the rang
of ancestors and who are those excluded? Which of their practices are worth the label of
traditions and which are excluded? What do these traditions express? How authentic are they?
What purposes does they serve? Who has the powers to select, preserve, reactivate, and interpret
traditions? How are these powers themselves transmitted from generation to generation? It is
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therefore useful to distinguish official from dominant traditions: whereas many governments
promote certain customs and practices in the domains of moral beliefs, family life, gender, age,
language, dress code, religion, culture, and inheritance and make them “official” traditions, these
become dominant only when they are accepted and shared by the majority in a country.
The relationship between tradition and human rights is complicated.42 “Traditional values” can
bolster respect for human rights, mainly if in disputes they reflect norms of customary
international law.43 They can, however, also have opposite effects when they endorse and
enhance xenophobic, misogynist, and homophobic prejudices.44 They may be invoked to attack
the most marginal and vulnerable sectors of society and exclude alternative traditions held by
minorities or foreigners.45 Adherents of these alternative traditions are then typically accused of
undermining the official or dominant tradition by defending ideas which are “decadent” or “alien
to our society.” Among the laws typically mobilized to reject alternative traditions are domestic
customary law and public morality laws.
We are concerned here not so much with traditions as such but with the ability to speak about
them critically. When official traditions cannot be publicly criticized and alternative ones cannot
be publicly defended, free expression is violated.46 In addition, public debates are starved of the
pluralism and tolerance that are key to any democracy.47

Temporal scope
When the interest in free expression about history is disputed in the name of the memory of the
dead and the tradition of the ancestors, we should balance them against each other. A primordial
question popping up before any balancing can start is its temporal scope. Bearing in mind the
factor of the passage of time explained above, when is balancing relevant and when is it
irrelevant? The temporal framework is very wide for history, very small for tradition, and very
flexible for memory. Freedom of expression about history, per definition, spans all the centuries
from the dawn of time until today. Traditions of ancestors – even very old ones – are practices
from the past which are deemed applicable in the present and, therefore, litigation against history
defending objectionable traditions usually takes place instantly or with little delay. No special
problem of temporal scope arises here. This is different for the memory of the dead because
litigation for tradition is often initiated by the state and by lobby groups, while litigation for
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memory is usually taken care for by individual relatives of deceased persons. Does it have a time
limit? That is a complex question.
A preliminary observation is that dead bodies have a certain basic quality that I call
“posthumous dignity” (to distinguish it from human dignity). This posthumous dignity has an
eternal quality in itself. Even skeletons from prehistory are treated with respect.48 But while
body-related aspects of the dead evoke quasi-timeless posthumous dignity, and therefore respect
and protection, it is very different for personality traits with which we are dealing here.
How long is it allowed to defend the memory of the dead in court? A 2014 study found that
most European Union member states did not provide explicit time bars for the offense of
defamation of the deceased, but Portugal, for example, allowed a term of fifty years, Denmark a
term of twenty years after death.49 Time bars vary wildly as do estimates of authors writing about
them.50 By and large, these estimates can be grouped into three approaches:

Time bars for litigating disrespect for the memory of the dead


The time bar is reached at the moment of death (no litigation).



The time bar is reached after two or three generations following death (ca. 60–90 years).



The time bar is reached after the mourning period is over (depending on local tradition, one to
two years following death), but it can be shorter or longer if special circumstances prevail.

The first approach is untenable.51 If no time is granted to close relatives of deceased persons to
protest at all, their interest in privacy and reputation is not taken seriously. We should grant a
period in which disrespect for the memory of the dead is actionable. In contrast to the first
approach, the second one has often been defended: the near and dear of the dead have a right to
sue as long as they live. But even if only first-degree relatives are allowed standing, this may
overly expand the time period. Theoretically, children born in the year of the defamation of their
deceased parent may then sue in their nineties, which means that we are talking about a span of
almost a century. This would distort the balancing in a direction opposite to the first approach for
not taking the free-expression interest in history seriously.52 We know how strong that interest is
and, therefore, the second approach should also be rejected. A shorter period is necessary.
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The third approach accepts that a statement that allegedly shows disrespect for the dead is
actionable in court for about one or two years after the death of the individual. I shall first discuss
the average situation and then the special circumstances. The average situation is one in which a
private deceased figure is involved. In such a situation, it is reasonable to define the period in
which relatives are particularly sensitive to disparaging remarks about their loved ones as
coinciding with the period of mourning, a period lasting one to two years in most cultures. This
estimate for the mourning period is based on anthropological and historical research. In 1907,
while studying death rituals, the pioneering anthropologist Robert Hertz made the following
pregnant observation:

[N]ormally, the time which elapses between the occurrence of death and the final ceremony
corresponds to the time judged necessary for the corpse to reach a skeletal condition ... T]he
usual delay is about two years.”53
A more conservative estimate is the one made more recently, in 1987, by the authors of the fivevolume History of Private Life. In the words of historian Gérard Vincent:

Apparently it takes a year for the body to decompose fully, the length of time it usually is
assumed to take for the mourner’s pain to subside.54
The variation in the duration of mourning is explained by such factors as the age of the deceased,
the type of death, the mourner’s relationship to the deceased, and the cultural variability in
mourning customs. In sum, a time limit coinciding with the period of mourning seems to be the
most sensible and least arbitrary option. It is also flexible enough to leave opportunities to
relatives to get access to a court if they wish. Once the period of mourning is over, the special
consideration for grief fades away.55 To those who object that authors may postpone their
offending statements until after the period of mourning in order to avoid liability, it can be
answered that this possibility already exists: by delaying statements until after the death of the
person concerned.56
We have now found a rule for the average situation. Special circumstances may modify this
general rule of one or two years, and shorten or expand it.57 It may shorten considerably when
absolute public figures are involved. Here we have some guidance from the European Court of
Human Rights. A week after French President François Mitterrand’s death in 1996, his private
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physician published a book revealing that during his fourteen-year term in office, the president
had kept secret that he suffered from cancer. The publisher was reprimanded and the book
banned for years. In its consideration of the publisher’s protest in 2004, the European Court of
Human Rights argued that the book constituted a breach of medical confidentiality and
intensified the grief of Mitterrand’s heirs during the period of mourning. It also ruled, however,
that once the duty of confidentiality had been breached, the passage of time had to be taken into
account in order to assess whether a blanket ban of the book was compatible with freedom of
expression. After ten months, 40,000 copies of the book had already been sold, it had been
published on the internet, and it had been the subject of much comment in the media. And
therefore, the Court reasoned, there was no longer a pressing social need to justify continuation of
the temporary ban after that period. Given the public profile of the president, and notwithstanding
the confidentiality duty of physicians, it calculated posthumous privacy and the grief of the
president’s heirs in months, not years. In any case, ten months as a time bar was too much for a
public figure like Mitterrand.58 From our perspective, however, there are two mutually
incompatible problems with the public-figure principle. On the one hand, many relatives of
public figures are not public figures themselves (although this does not hold for Mitterrand’s
widow in our example) and deserve to be treated with the same consideration as other private
figures. On the other hand, private figures always risk becoming relative public figures against
their will precisely because they become involved in litigation. Nevertheless, in general, the time
limit can be considerably shorter than the general rule in the case of public figures.
Arguably, there is also one special circumstance which may expand the period of one or two
years. That is the case of disparaging the dead who became victims of crimes against humanity,
including genocide. Although every death is painful, it can be argued that death as a consequence
of genocide and similar crimes is not only painful but also deeply traumatic. This is so because
the destructive impact of atrocity crimes is experienced not only by the relatives of the victims
but also by many other members of a society who have been potential targets of such criminal
policies but escaped and survived. It is this collective aspect, usually absent in non-violent deaths,
which makes it unique. But there are countervailing factors also. In particular, longer terms to sue
can create the impression among those skeptical of official wisdom that the truth about genocide
is too fragile for debate and cannot survive without legal protection, even after many years.59
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Therefore, expanding the litigation period for genocide denial and other blatant defamation of the
dead is justified, but it is the particularity of the case which decides the expansion of the period.60
Adopting the rule of one to two years as the valid one also enables us to clarify at which point
in time we start counting. Indeed, there are six distinct moments that are often confused in our
discussion:

Moments in the process of defaming the dead


x-1:

the moment in the life of the subject to which the problematic statements refers.



x:

the moment of death of this subject.



x+1:

the moment of the problematic statement.



x+2:

the moment that relatives are informed of the problematic statement.



x+3:

the moment that relatives decide to sue.



x+4:

the moment of the court judgment.

The only reasonable point of departure for any time limit is the death of the individual concerned
(“x”) for the very reason that the mourning period starts at that moment. All other points in time
clear the way for actions decades after death, which would create chilling consequences for those
talking about the past. I see three such chilling effects: the threat of having to live forever under
the shadow of a possible lawsuit, the discouragement of further critical discussion, and more
practically, the difficulty of retaining evidence long after the fact.61 Together they
disproportionately discourage talking about the past.

The defenses for history
Now that we clarified the temporal scope of history (centuries) and tradition (instantly), and
considerably reduced it for memory (one to two years in general), let us look at the arguments
that the three interests can muster. In matters of history, a basic distinction, often recalled by
courts, is the one between statements of opinion and fact. Facts are susceptible to verification,
opinions are not. If the controversial statement is an opinion about history (usually a historical
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interpretation or a moral judgment about a past figure), it enjoys strong protection – as long as it
is not mere reckless conjecture.62 As stated by the UN Human Rights Committee:
Laws that penalize the expression of opinions about historical facts are incompatible with
the obligations that the Covenant imposes on States parties in relation to the respect for
freedom of opinion and expression. The Covenant does not permit general prohibition of
expressions of an erroneous opinion or an incorrect interpretation of past events.63
If the controversial statement about history is a fact, it should be possible to demonstrate its
veracity in court. This is the defense of truth. This defense is strong in cases of defamation but
weak in cases of privacy invasion. The reason is that when true but embarrassing facts are told
about deceased persons, those litigating in their names can argue that the privacy of the dead was
invaded by the revelation of the embarrassing fact but not that the latter’s reputation was harmed
since an undeserved good reputation cannot be defended in the first place.64 Furthermore, the
truth defense should succeed if it can be shown that the deceased agreed to publish the
controversial fact when alive (for example, by revealing it in a published autobiography or
interview). If defendants have other evidence that proves the truth of the disputed fact, they
should be given the opportunity to demonstrate it in court.
Sometimes, a defense of truth is impossible because cross-examination is excluded, the
evidence is old and scarce,65 or proof beyond reasonable doubt cannot be achieved. In addition,
the impugned fact is sometimes related to the privacy of deceased persons rather than their
reputations, and in such cases truth defenses fail or are very limited because true revelations
about someone’s private life may still be invasions of privacy.66 In all these circumstances, other
defenses such as “public interest,” “due care,” and “good faith” should be allowed. If the
statement can be shown to be made in the public interest, for example as part of a serious
historical debate, or if it is made with due care and in good faith, it should be sufficient to show
that the author made reasonable efforts to ascertain the truth.67 In short, the duty for authors to
verify facts should not be too cumbersome. In contrast, a statement of fact about a deceased
person – either true or false – expressed maliciously or recklessly cannot stay without
consequences.68
If the defendant is a professional historian, this circumstance may have further consequences.
Historians can make mistakes like everybody else, but in contrast to most others, they have a
professional duty of accuracy and sincerity, in particular to search honestly and methodically for
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the historical truth. In this respect, the duty clause of Article 19.3 of the ICCPR (“The exercise of
the rights … carries with it special duties and responsibilities”) can come into play. Historians
have duties – for example, duties not to express discriminatory views and to exert tolerance and
distance when they act as symbols of authority in an educational context.69 They are required to
prove their responsible handling of historical information in a teaching and research context.70
The Mitterrand case made clear that the medical profession has also its own “special duties” as it
is bound by medical confidentiality about patients even after the latter have died.71
We see that, in correspondence to the strong protection for the interest in robust historical
debate, those uttering statements about the past have – or should have – a series of strong
defenses at their disposal. These defenses become weaker or non-existent if the statement is a
fact, false or true, about a deceased person uttered maliciously or recklessly, and if those uttering
such statements have professional duties to fulfil.

The defenses for memory
The balancing act between history on the one hand and memory and tradition on the other will
usually concentrate on three of the five free-expression principles: those of predictability and
transparency (what does the law say) and the legitimacy principle (what is the ground for limiting
free expression). If one of either tests fails, by implication the tests of the remaining principles
(necessity and proportionality) will also fail.
Attacks on the memory of the deceased can deeply hurt the relatives and therefore the latter
attract the protection of two general types of laws: defamation laws if they are able to show that
their personal reputation is affected by the attack on the deceased person, and privacy laws if they
can demonstrate that the attack on the dead was an intrusion into either their family life or their
private life.72 For that very reason, although it is not on the list of legitimate free-speech
restrictions in Article 19.3 of the ICCPR, “respect for the memory of the dead” is most often
subsumed under the recognized interest of “respect of the rights or reputations of others.”
From this perspective, relatives of the deceased can mobilize several defenses. One of their
recurring arguments is that the dead cannot defend themselves, a circumstance that can cause
pain and prompt them to sue. In the strongest case – the case in which false statements of fact
about the deceased are uttered maliciously or recklessly – relatives have a strong interest in
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setting the record straight and in obtaining so-called declaratory court judgments, that is,
judgments that clear the name of the deceased and their own name.73
This urge to obtain a declaratory judgment as a form of symbolic reparation is especially
pertinent when the defamed deceased have been victims of atrocity crimes. For example, in
genocide denial cases, judges usually maintain that deniers harm the reputations of the dead and
of surviving genocide victims because saying that a particular genocide did not take place implies
that its victims and their relatives lied. In these circumstances, the relatives can convincingly
argue that the attack is not solely one of disrespect for the memory of the dead, but even more so
one of public safety and public order. Why? Saying or implying that a group of people in its
entirety was lying amounts to inciting violence against them. In such cases, genocide denial is
punishable hate speech.
The defense for memory is different when true but embarrassing statements about the
deceased are revealed. Such embarrassing statements infringe the privacy interest of the relatives
if they reveal something to the public which these relatives did not know or were the only ones to
know. In such cases, free expression and privacy have to be balanced. If relatives can
demonstrate that they suffer directly (rather than remotely) and personally (rather than merely as
family members) and that the disputed statement, however true, invaded their privacy or, more
generally, inflicted severe emotional distress, they have a strong claim. The claim will even be
stronger in those cases where the disrespect for the dead person can be shown to have been a
mere means to attack the relatives themselves. This approach is weakened, however, in cases
where the only sources of information about the dead and about the emotional distress are the
relatives themselves. Only objective indicators of any distress suffered will therefore make the
claim stronger.
In short, the more convincingly the relatives can show that countering disrespect for the dead
is an issue of “rights and reputations of others,” particularly that the record has to be set straight,
that they were defamed personally, that their own privacy was intruded, and that their personal
safety was threatened, the stronger is their case.

The defenses for tradition
The area of tradition is more complicated but less studied. At the core of any defense for tradition
lies the ability to show that a dominant or official tradition does not discriminate against other
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traditions. Several human rights authorities have given guidelines on how to interpret the interest
of tradition although a comprehensive approach is still lacking.74 The UN Human Rights
Committee developed a principle when it said that “[I]t is not compatible with the Covenant for a
restriction [on free expression] to be enshrined in traditional ... law.”75 This is so because
traditional law tends to hand over legislative control or discretion to non-legislative actors.76
Interestingly, the counterpart of the UN Human Rights Committee – the UN Committee on
Economic, Social and Cultural Rights (the body monitoring implementation of the International
Covenant on Economic, Social and Cultural Rights) – also gave some guidance, saying that it is
“the State’s obligation to eliminate disadvantage caused by past and current discriminatory laws,
traditions and practices.”77 Later, in a General Comment on the right of everyone to take part in
cultural life, it took a stand against negative cultural practices:

Applying limitations to the right of everyone to take part in cultural life may be necessary
in certain circumstances, in particular in the case of negative practices, including those
attributed to customs and traditions, that infringe upon other human rights.78
Tradition and public morals have much in common because traditions are customs and practices
embodying moral, religious, and cultural values. Indeed, although tradition is not on the list of
legitimate restrictions of Article 19.3 of the ICCPR, it is most often subsumed under the
recognized interest of public morals. Therefore, we should know more precisely what “public
morals” or “public morality” means. The Siracusa Principles – an early attempt to clarify the
limitation provisions of the ICCPR – defined “public morality” in 1985 as the “maintenance of
respect for fundamental values of the community.”79 This definition connects public morals with
the “fundamental values of the community” and shows that the relationship between public
morals and tradition is close indeed. If we want to gain insight into tradition as a free-expression
limit, we should look at the rules governing public morals.
Many think that in a field that is overwhelmingly determined by local factors such as public
morals, the state has a certain margin of appreciation in determining whether a given conduct
violates these morals. Toby Mendel defined this doctrine of the margin of appreciation as
follows:
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The margin of appreciation is a doctrine which recognizes the idea that States should be
allocated some degree of latitude in how they choose to restrict freedom of expression,
taking into account their culture, history and legal system.80
For example, states can claim a broader margin of appreciation in applying limits to free
expression than usual when they pass through a period of transition to democracy because such a
transition makes for an exceptional historical context.81 International bodies, however, have
differed in their attitude toward the margin of appreciation. In particular, the UN Human Rights
Committee has been far more reluctant to recognize such a margin than the European Court of
Human Rights.82 Where it exists at all, principles govern the application of the doctrine. In 1985
the Siracusa Principles stated:

Since public morality varies over time and from one culture to another, a state which
invokes public morality as a ground for restricting human rights, while enjoying a certain
margin of discretion, shall demonstrate that the limitation in question is essential to the
maintenance of respect for fundamental values of the community.83
Perhaps this formulation leaves too much room for officials tempted to “demonstrate” that a
measure was “essential.” The classical tension between the historical approach and the naturallaw approach of human rights emerges here: while sensitivity to historical factors at play in
domestic contexts of states as seen in the doctrine of the margin of appreciation should be
welcomed, it can never serve to diminish the state duty mentioned in Article 2 of the ICCPR,
namely that each state undertakes to respect and ensure all human rights.84 At the same time, one
cannot be but struck in this discussion by the irony that traditions that are historically flexible
pose as timeless while the historically rather inflexible human rights philosophy requires
traditions to be flexible and to adapt in order to ensure compliance with human rights standards.
In 1993, the UN Human Rights Committee took a practical step when it observed that:

[T]he concept of morals derives from many social, philosophical and religious traditions;
consequently, limitations … for the purpose of protecting morals must be based on
principles not deriving exclusively from a single tradition. Any such limitations must be
understood in the light of universality of human rights and the principle of nondiscrimination.85
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We see that the UN Human Rights Committee is concerned that the non-discrimination principle
is violated if a single tradition has a monopoly. A limit to free expression in the name of morals,
therefore, must be accepted in at least two traditions.
Displaying a similar caution, the Joint Free-Expression Rapporteurs in 2014 drew further
conclusions directly relevant to the study of history:

There is a core of freedom of expression in relation to which States have either no power or
extremely limited power to adapt restrictions to take into account local traditions, culture
and values, which particularly includes political speech, broadly defined … Certain types of
legal restrictions on freedom of expression can never be justified by reference to local
traditions, culture and values. Where they exist, such restrictions should be repealed and
anyone who has been sanctioned under them should be fully absolved and be afforded
adequate redress for the violation of their human rights. These include: … [l]aws which
provide for special protection against criticism for officials, institutions, historical figures,
or national or religious symbols.86
Technically, public morals is not the only legitimate restriction ground under which the
tradition interest may emerge. It can also pop up under the interest of “rights of others” –
especially if “others” is understood as “children” who are more vulnerable than others when they
are exposed to “the denial of traditional family values”87 or to “alternative traditions.” In
educational contexts, the protection of children has sometimes been invoked to censor views of
the past that appear to defend alternative traditions in history textbooks.88
The conclusion must be that the invocation of tradition, whether framed as an issue of public
morals or of another legitimate interest, will rarely successfully challenge the expression of
opinions about the past if the international human rights framework is applied. Only with strong
guarantees for the right to non-discrimination can the invocation of endangered fundamental
social values in at least two traditions, successfully serve as a restriction ground.

Conclusion
I tried to find a solution for a difficult problem. From an international human rights perspective,
the free expression about history can be restricted only under carefully determined circumstances
and narrowly formulated conditions in the service of a few explicit purposes. Memory and
tradition are not among these purposes and the question arises if they can ever legitimately limit
the free expression about history. Some may be tempted to jump to the conclusion that memory
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and tradition are unacceptable free-expression limits to history. However, I demonstrated that
memory and tradition can be reframed in terms of permissible purposes with relative ease:
“respect for the memory of the dead” can be rephrased as an application of “respect of the rights
or reputations of others,” and “protection of the tradition of the ancestors” as a form of “public
morals.” Others may be tempted to jump to the conclusion that memory and tradition are
therefore acceptable free-expression limits to history. It is not so simple. Given the reframing
options, then, under which conditions are memory and tradition acceptable or problematic
restrictions for history?
I first noted that society has a strong intrinsic and instrumental interest in a robust public
debate about the past in its entirety and that this interest even increases in the case of past public
figures, in the case of victims of atrocity crimes, and with the passage of time. I then tried to
clarify the temporal scope within which memory and tradition can limit history. The temporal
scope is very long for history: its study spans all centuries, it is short for tradition: conflicts
around traditions are usually regulated instantly by governments with the laws in vigor. For
memory, private parties usually take the decision to litigate on account of respect for the memory
of their deceased beloved ones and therefore I reasoned that this type of litigation should not
extend beyond the mourning period – one to two years following the death of the person for
whom disrespect is shown. It should also be shorter in cases involving absolute public figures and
perhaps longer in cases involving victims of atrocity crimes.
Once the temporal scope was clarified for tradition and memory, the outcome of the balancing
of the interests – history versus memory and history versus tradition – was discussed. This
outcome differed according to whether the statement was a statement of opinion or a statement of
fact. Mere controversial opinions about dead persons or traditions enjoy strong protection. If the
statement is a controversial historical fact, those expressing it should have a series of defenses at
their disposal, including the defense that they told the truth. Moreover, it should not be too
burdensome to prove one’s good faith. However, they incur liability if they mention facts – false
or true – maliciously or recklessly. In addition, if those expressing these facts belong to the
historical or medical profession, special duties apply.
If the interest of memory is subsumed under the recognized interest of “respect of the rights or
reputations of others,” the case is strongest if by “others” close relatives of the deceased are
meant and if these can show that the record has to be set straight, that they were defamed
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personally, that their own privacy was intruded, and that their personal safety was threatened. If
the interest of tradition is framed as the recognized interest of “public morals,” the case is
strongest if it can be shown that the appeal to endangered fundamental social values rests on a
firm non-discrimination principle.
In sum, litigation in the name of memory or tradition is likely to be most acceptable if it can be
convincingly demonstrated that a historical statement about a deceased person was made
maliciously or recklessly (thus infringing the free-expression restriction ground of “rights and
reputations of others”) or that the disputed alternative tradition effectively intended to endanger
the core values of the wider community (thus infringing the free-expression restriction ground of
“public morals”). In both cases success depends on solid proof of intent, and this is usually
complicated. If the evidence is convincing, however, “memory” can indeed be seen as a
guarantee for reputation and privacy, and “tradition” as a guarantee for morals. Within these strict
limits, memory and tradition act as acceptable checks on how a society deals with its past.
Memory and tradition then trump history. They embody the Golden Rule for the Dead: do unto
the dead as you would have others do unto you after you die. In all other cases – the large
majority – they are problematic limits: in overprotecting them, memory and tradition distort and
censor talk about the past. Memory and tradition then trample history.
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